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SMALL BUSINESS 
HEALTH INSURANCE TAX CREDIT 


TUESDAY, NOVEMBER 15, 2011 

U.S. House of Representatives, 

Committee on Ways and Means, 

Subcommittee on Oversight, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 10:33 a.m., in 
Room 1100, Longworth House Office Building, Hon. Charles 
Boustany [Chairman of the Subcommittee] presiding. 

[The advisory announcing the hearing follows:] 


( 1 ) 
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ADVISORY 

FROM THE COMMITTEE ON WAYS AND MEANS 

SUBCOMMITTEE ON OVERSIGHT 

FOR IMMEDIATE RELEASE CONTACT: (202) 225-1721 

Tuesday, November 15, 2011 

OS-8 

Chairman Boustany Announces a Hearing on 
Small Business Health Insurance Tax Credit 


Congressman Charles W. Boustany, Jr., MD, (R-LA), Chairman of the Sub- 
committee on Oversight of the Committee on Ways and Means, today announced the 
Subcommittee will hold a hearing on the Small Business Health Insurance Tax 
Credit created by the Patient Protection and Affordable Care Act. The hearing will 
take place on Tuesday, November 15, 2011, in Room 1100 of the Longworth 
House Office Building, beginning at 10:30 a.m. 

In view of the limited time available to hear witnesses, oral testimony at this 
hearing will be from invited witnesses only. However, any individual or organization 
not scheduled for an oral appearance may submit a written statement for consider- 
ation by the Committee and for inclusion in the printed record of the hearing. A 
list of invited witnesses will follow. 

BACKGROUND : 

The Patient Protection and Affordable Care Act (Pub. L. No. 111-148) (PPACA) 
included a limited-time teix credit to encourage small businesses to provide health 
care coverage to employees. The Small Business Health Insurance Tax Credit (Small 
Business Tax Credit) is available to certain small businesses and covers some of the 
cost of employee health insurance. 

The Small Business Teix Credit covers 35 percent of an eligible small employer’s 
contribution to employee health insurance premiums for each tax year from 2010 
to 2013. After 2013, the credit amount increases to 50 percent, but a taxpayer may 
only elect to take the credit for two consecutive teix years. The calculation to deter- 
mine eligibility is a complex sliding scale involving employee hours of service and 
wages, along with certain exclusions. 

As the costs of health insurance continue to rise, it remains unclear whether the 
Small Business Tax Credit is beneficial to a meaningful number of small businesses 
or whether the Internal Revenue Service (IRS) is administering the credit appro- 
priately. Due to the complex calculations associated with the Small Business Tax 
Credit, government watchdogs have warned that it leaves room for calculation error 
and opens the door to potential teix fraud. A recent report by the Treasury Inspector 
General for Tax Administration found that only 228,000 taxpayers took advantage 
of the credit as of May 2011, despite earlier claims by the Administration that four 
million employers would be eligible. The Inspector General also found that the man- 
ner in which the IRS is administering the credit has created concerns over tax com- 
pliance. 

In announcing the hearing. Chairman Boustany said, “Much of the President’s 
new health eare law will be administered by the IRS, and this is the first 
credit provision to eome into effect. With small businesses hurting from a 
stalled economy and rising health insuranee premiums, the Oversight Sub- 
committee will explore whether the Small Business Tax Credit is providing 
meaningful help to employers or if it is opening the door to more improper 
payments.” 
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FOCUS OF THE HEARING : 

The hearing will focus on whether small business employers are currently bene- 
fiting from the Small Business Tax Credit, problems they may be encountering 
when calculating the credit, and whether the IRS is administering it in a way that 
ensures tax compliance. 

DETATT.S FOR SUBMISSION OF WRITTEN COMMENTS: 

Please Note: Any person(s) and/or organization(s) wishing to submit for the hear- 
ing record must follow the appropriate link on the hearing page of the Committee 
website and complete the informational forms. From the Committee homepage, 
http://waysandmeans.house.gov, select “Hearings.” Select the hearing for which you 
would like to submit, and click on the link entitled, “Cliek here to provide a submis- 
sion for the record.” Once you have followed the online instructions, submit all re- 
quested information. ATTACH your submission as a Word document, in compliance 
with the formatting requirements listed below, by the close of business on Tues- 
day, November 29, 2011. Finally, please note that due to the change in House 
mail policy, the U.S. Capitol Police will refuse sealed-package deliveries to all House 
Office Buildings. For questions, or if you encounter technical problems, please call 
(202) 225-1721 or (202) 225-3625. 

FORMATTING REQUIREMENTS : 

The Committee relies on electronic submissions for printing the official hearing record. As al- 
ways, submissions will be included in the record according to the discretion of the Committee. 
The Committee will not alter the content of your submission, but we reserve the right to format 
it according to our guidelines. Any submission provided to the Committee by a witness, any sup- 
plementary materials submitted for the printed record, and any written comments in response 
to a request for written comments must conform to the guidelines listed below. Any submission 
or supplementary item not in compliance with these guidelines will not be printed, but will be 
maintained in the Committee files for review and use by the Committee. 

1. All submissions and supplementary materials must be provided in Word format and MUST 
NOT exceed a total of 10 pages, including attachments. Witnesses and submitters are advised 
that the Committee relies on electronic submissions for printing the official hearing record. 

2. Copies of whole documents submitted as exhibit material will not be accepted for printing. 
Instead, exhibit material should be referenced and quoted or paraphrased. All exhibit material 
not meeting these specifications will be maintained in the Committee files for review and use 
by the Committee. 

3. All submissions must include a list of all clients, persons and/or organizations on whose 
behalf the witness appears. A supplemental sheet must accompany each submission listing the 
name, company, address, telephone, and fax numbers of each witness. 

The Committee seeks to make its facilities accessible to persons with disabilities. 
If you are in need of special accommodations, please call 202-225-1721 or 202-226- 
3411 TTD/TTY in advance of the event (four business days notice is requested). 
Questions with regard to special accommodation needs in general (including avail- 
ability of Committee materials in alternative formats) may be directed to the Com- 
mittee as noted above. 

Note: All Committee advisories and news releases are available on the World 
Wide Web at http://www.waysandmeans.house.gov/ . 


Chairman BOUSTANY. The Subcommittee will come to order. 
Good morning, and welcome to this morning’s hearing on the im- 
plementation and effectiveness of the small business health insur- 
ance tax credit. 

Small businesses are the backbone of our economy. They account 
for more than half of America’s private gross domestic product, and 
employ about half of its private-sector workforce. 

As our economy struggles to recover from the worst downturn 
since the Great Depression small businesses are bearing the brunt 
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of the pain. Consumer demand is down, costs are rising, and too 
often Washington exacerbates the problem through new regula- 
tions, higher taxes, and burdensome red tape. 

As a former small business owner running a small medical prac- 
tice in Louisiana, I certainly know the challenges facing small busi- 
nesses across this country. And so I take special interest in the 
subject of today’s hearing, because I know small business owners 
need real help when it comes to the rising cost of health care. 

The problem is worse today than ever before. The cost of pre- 
miums for family policies have gone up by an average of 9 percent 
in the past year, and I’ve heard complaints of premiums for small 
businesses going up by as much as 43 percent. A recent survey by 
the National Small Business Association found that 32 percent of 
small business owners have held off on hiring new employees, due 
to rising health care costs. 

Today we’re here to consider how the small business health in- 
surance tax credit has been implemented, whether it is effective in 
reducing health care costs for employers. When it was enacted as 
part of the President’s health care overhaul, supporters said the 
credit would provide access to affordable insurance, and help small 
employers insure their employees. 

Two years later, we see that the results do not match up to the 
promises. Instead, it is a convoluted tax credit that temporarily 
subsidizes the cost of employee health insurance in a very small 
number of cases. Employers must undertake complicated calcula- 
tions to determine whether they even qualify for the credit. 

The instructions to the form are eight pages long and somewhat 
complex. And, in fact, we have a chart — and I don’t know — we have 
a chart on the screen here. This chart shows the complex analysis 
an employer has to undertake before knowing whether they can 
claim the credit, or how much it’s worth. If employers are able to 
navigate the calculations and confirm they are eligible, they must 
limit additional hiring and employee compensation in order to keep 
it, oftentimes. 

Although the credit does not appear to be providing meaningful 
assistance to small business owners, it is still the IRS’s job to im- 
plement it, and to do so in a way that protects taxpayer dollars 
from erroneous payments. So, we are here today to discuss two crit- 
ical issues. Is the IRS administering the small business health in- 
surance tax credit in a way that reduces the risk of erroneous pay- 
ments and provides necessary information to taxpayers? And two, 
why is the credit then ineffective in helping many small employers 
reduce the cost of health insurance, or incentivizing employers not 
previously offering insurance to begin doing so? 

These are important questions, and I look forward to today’s dis- 
cussion. And I want to thank both of our witnesses for joining us 
here this morning. 

Before I yield to Ranking Member Lewis, I ask unanimous con- 
sent that all Members’ written statements be included in the 
record. 

[No response.] 

Chairman BOUSTANY. And without objection, so ordered. Now 
I yield to the Ranking Member, Mr. Lewis. 
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Mr. LEWIS. Thank you, Mr. Chairman. Mr. Chairman, I want to 
thank you for holding this hearing on the small business health 
care tax credit. In these tough economic times, many Americans 
fear they are just one medical emergency away from losing their 
home, their businesses, or their savings. This tax credit is designed 
as a temporary measure to help small employers afford health in- 
surance for their employees. It is the bridge to broader reforms 
that will help small businesses purchase affordable, high-quality 
health insurance in 2014. 

To date, more than 300,000 small businesses have claimed and 
benefited from over $400 million in tax credits to help them provide 
health insurance to employees. Still, some question whether the 
credit is meaningful. Maybe I should repeat this. Still, some ques- 
tion whether the credit is meaningful. 

It would be a mistake to draw conclusions from the early claim 
number currently available. Many small businesses request exten- 
sions and file their tax returns in September and October. Returns 
receive in October are still being processed. And, the agency does 
not expect to finish processing these returns until December of the 
end of this year. It is simply too early to tell how many businesses 
will claim the credit. 

Finally, we must also remember that any serious discussion of 
the administration of tax credits must begin with fully funding the 
IRS. 

Today’s hearing provides a real-time example of how the $600 
million in budget cuts proposed by the House Republicans may af- 
fect small businesses and employees. The Inspector General’s re- 
port states that the agency needs about $24 million to administer 
this credit next year. 

I want to thank the witnesses for being here today, and look for- 
ward to hearing from each of you. As we have successfully done in 
the past, I would like to work with the Inspector General to provide 
the agency with any additional authority it needs to administer 
this tax credit. 

Mr. Chairman, again I want to thank you, sir. 

Chairman BOUSTANY. I thank the Ranking Member for his 
opening statement. And now I want to welcome our first panel of 
witnesses. 

We have Mr. Russell George, who is Treasury inspector general 
for tax administration, and Ms. Sarah Hall Ingram, who is commis- 
sioner of the tax exempt and government entities operating division 
of the Internal Revenue Service. I want to thank you both for being 
here today, and to provide your testimony. You will each have the 
customary 5 minutes to present your testimony with your full writ- 
ten statement submitted for the record. 

And, Mr. George, we will begin with you. 

STATEMENT OF HONORABLE J. RUSSELL GEORGE, INSPEC- 
TOR GENERAL, TREASURY INSPECTOR GENERAL FOR TAX 

ADMINISTRATION, WASHINGTON, DC 

Mr. GEORGE. Thank you, Mr. Chairman, Chairman Boustany, 
Ranking Member Lewis, Members of the Subcommittee. Thank you 
for the opportunity to testify on the Internal Revenue Service’s im- 
plementation of the Small Business Health Care Tax Credit. 
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The Patient Protection and Affordable Care Act amended the In- 
ternal Revenue Code to provide the credit. As noted, the credit was 
designed to encourage small employers and certain tax-exempt or- 
ganizations to offer health care insurance and receive a credit for 
the employee health insurance expenses that they have incurred. 
It took effect January 1, 2010. The Congressional Budget Office es- 
timated the credit would cost $37 billion over 10 years. 

As it pertains to which taxpayers qualify for the credit and how 
to calculate the credit amount, the law is very complex. To address 
this, the Internal Revenue Service issued two Notices which set 
forth detailed guidance on claiming the credit, copies of which are 
included in my written testimony. 

There are multiple steps to calculate the credit and seven work- 
sheets that must be completed in order to claim it. These work- 
sheets are required to determine the correct amounts to enter on 
8 of the 25 lines on IRS Form 8941, which is the form used to claim 
the credit. 

Despite IRS efforts to inform over four million taxpayers who 
could potentially qualify for the credit, the volume of claims for the 
credit has been low. Through mid-October 2011, the IRS reported 
that just over 300,000 taxpayers, including tax-exempt taxpayers, 
had claimed the credit for a total amount of $416 million. This is 
substantially lower than the Congressional Budget Office estimate, 
that taxpayers would claim up to $2 billion of credits for Tax Year 
2010. 

There is a risk of errors occurring when the credit is claimed or 
processed. The credit is new, and both taxpayers, as well as IRS 
employees, will need to educate themselves with the procedures for 
claiming the credit. Our review found that the complexity of the 
rules make them difficult for taxpayers to follow. The IRS also had 
to complete new computer systems’ programming to update the 
new Form 8941 and identify potential compliance risks. 

While the credit is specifically targeted to small business employ- 
ers, some taxpayers may claim it even when they have not filed re- 
quired employment tax returns. A lack of employment tax returns 
could indicate an erroneous claim and that the taxpayer is not an 
employer. However, it could also mean that the taxpayer is using 
the services of a professional employer organization, also known as 
a “PEG.” 

PEOs, acting as the employer, file employment tax returns under 
their own Employer Identification Number, and the client busi- 
nesses where the employees work, claim other employment-related 
expenses, and the related deductions and credits that they paid. 
This presents a challenge to the IRS to determine whether a com- 
pany which does not file employment tax returns qualifies for the 
credit without corresponding with or auditing the company. 

We identified the issues by tracking the relationships between 
the PEOs and client companies in a previous review. In that report, 
TIGTA recommended that the IRS work with the Department of 
the Treasury to explore all options, including the use of the revised 
Form 2678, which is the Employer/Payer Appointment of Agent 
Form, to document the relationship between PEOs and their cli- 
ents. The IRS agreed to establish such links between PEOs and 
their clients. However, their efforts were not successful. 
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To administer employment tax laws and to effectively use scarce 
compliance resources, the IRS needs to be able to identify busi- 
nesses that begin using the services of a PEO, as well as when they 
terminate those services. Without this ability — which, again, the 
service does not possess — the IRS may not take appropriate actions 
against the businesses that do not pay employment taxes or im- 
properly claim credits. 

Some errors and omissions made by taxpayers when claiming the 
credit were not identified by the IRS. Early in 2011 filing season, 
TIGTA auditors evaluated whether tax returns with errors were 
identified by the IRS. The types of errors we identified included er- 
rors in calculating Full-Time Equivalent employees, incorrect appli- 
cation of percentage allowances or phase-out rules, missing Form 
3800, among others. The IRS was not identifying these errors, but 
has stated to us they are taking steps to address this as a result 
of our report. 

Some errors that the taxpayers made could be addressed with 
the IRS’s existing authority to correct mathematical and clerical er- 
rors, which is known as “math error authority.” However, the lack 
of authority for other types of errors could hamper the IRS’s com- 
pliance efforts. This authority could allow the IRS to stop credit 
amounts claimed by taxpayers who do not appear to be qualified 
for these credits. 

Chairman Boustany, Ranking Member Lewis, Members of the 
Subcommittee, thank you for the opportunity to provide TIGTA’s 
assessment of the IRS’s administration of the Small Business 
Health Care Tax Credit. 

[The prepared statement of Mr. George follows:] 
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TESTIMONY OF 

THE HONORABLE J. RUSSELL GEORGE 
TREASURY INSPECTOR GENERAL FOR TAX ADMINISTRATION 
before the 

COMMITTEE ON WAYS AND MEANS 
SUBCOMMITTEE ON OVERSIGHT 
U.S. HOUSE OF REPRESENTATIVES 


"Implementation and Effectiveness of the 
Small Business Health Care Tax Credit” 


November 15, 2011 


Chairman Boustany, Ranking Member Lewis, and Members of the 
Subcommittee, I thank you for the opportunity to testify on the Small Business 
Health Care Tax Credit (Credit). My comments will focus on the Treasury 
Inspector General for Tax Administration's (TIGTA) oversight of the Internal 
Revenue Service’s (IRS) efforts to implement the Credit and on 
recommendations we have made to improve the implementation. 

Background on the Small Business Health Care Tax Credit 

The Patient Protection and Affordable Care Act' amended the Internal 
Revenue Code to provide the Credit. This is a new business credit for employee 
health insurance expenses of small businesses and certain tax-exempt 
organizations. It is effective for tax years beginning after December 31 , 2009. 

The Congressional Budget Office estimated the Credit would cost $37 billion over 
10 years. 

In general, the Credit is available only to small employers who pay at least 
one-half the cost of health insurance coverage for their employees Similar to 
other small employers, small tax-exempt organizations described in Internal 
Revenue Code section 501(c) and exempt from tax under section 501(a) may 
also qualify for the Credit. When claimed on individual or business returns, the 
Credit is nonrefundable (/.e.. only available to offset actual tax liability). The 
Credit is refundable to tax-exempt organizations, but only to the extent it does not 
exceed the total amount of income tax and Medicare tax withholding from 
employees' wages and the employer share of Medicare tax. Employers will 
continue to be able to deduct the costs in excess of the Credit amount as an 
ordinary expense for employee compensation A credit is normally preferred to a 
deduction because it reduces tax due dollar-for-dollar, as opposed to a 
deduction, which decreases taxable Income. 


' Pub L No 111-148 124 Slat 119 Section 1421 (2010) 


1 
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The law concerning which taxpayers qualify for the Credit and how to 
calculate the Credit amount is complex. To address this, the Internal Revenue 
Service issued Notice 2010-44 and Notice 2010-82, which set forth detailed 
guidance on claiming the Credit. The IRS notices contain the following 
information: 

To qualify for the Credit, an employer must have the following characteristics; 

• Have fewer than 25 full-time equivalents (FTE)^ for the taxable year 

• Have average annual wages for its employees for the year less than 
$50,000 per FTE. 

• Maintain a "qualifying arrangement.’” 

• Not be an agency or instrumentality of Federal, State, local, or Indian 
Tribal Governments. 

• If a tax-exempt organization, be described in Internal Revenue Code 
section 501(c) and be exempt from tax under section 501(a). Tax-exempt 
entities do not qualify if these sections do not apply. 

In brief, an employer must follow these steps to determine eligibility for the 
Credit; 

• Determine the employees who are taken into account for purposes of the 
Credit, 

• Determine the number of hours of service perfonned by those employees 

• Calculate the number of the employer's FTEs. 

• Determine the average annual wages paid per FTE. 

• Determine the premiums paid by the employer that are taken into account 
for purposes of the Credit. The premiums must be paid by an employer 
under a qualifying arrangement and must be paid for health insurance that 
meets requirements related to the Credit. 

There are multiple steps to calculate the Credit, and seven worksheets 
must be completed in association with claiming the Credit." These worksheets 
are required to determine the correct amounts to enter on 8 of the 25 lines on 


^ FTEs. as defined by Ihe legislation, means a number of employees equal to the number 
determined by dividing the total number of hours of service for which wages were paid by the 
employer to employees during the taxable year by 2,080 Additional guidance on FTEs is also 
provided in Ihe legislation and in IRS Notice 2010-44 

’ An arrangement under which the employer pays premiums for each employee enrolled In health 
insurance coverage offered by the employer in an amount equal to a uniform percentage (not less 
than 50 percent) of the premium cost of the coverage. 

* The worksheets are contained in the instructions for Credit for Small Employer Health Irrsurance 
Premiums (Form 8941) See Appendix I for a copy of the Form 8941 showing Ihe steps that must 
be reported Appendix III contains a more detailed summary of factors that must be considered In 
determining eligibility for Ihe Credit 


2 
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Form 8941 . For example: the number of employees, the number of FTEs, the 
average annual wages paid, the premiums paid, and the calculation of the 
reduced Credit amount for businesses with over 10 FTEs and average annual 
wages over $25,000. In general, the steps Include: 

• Calculate the maximum amount of the Credit 

• Reduce the maximum Credit in step one in accordance with the phase-out 
rule, if necessary ‘ 

• For employers receiving a State credit or subsidy for health insurance, 
detemiine the employer's actual premium payment. 

After eligibility is established and Form 8941 is completed to determine the 
Credit amount, the amount is transferred to another form or forms In the case of 
most businesses and individuals, the Credit is reported as part of the General 
Business Credit (Form 3800) and then transferred again (to the extent allowed) 
to the U.S. Corporation Income Tax Return (Form 1120) or U S, Individual 
Income Tax Return (Form 1040). Partnerships and S corporations® report the 
Credit as part of Schedule K on the U.S. Return of Partnership Income (Form 
1065) or the U S Income Tax Return for an S Corporation (Form 1 120S). 

Estates and trusts report the Credit as part of Schedule K on the U.S. Income 
Tax Return for Estates and Trusts (Form 1041 ) Tax-exempt organizations 
report the Credit on the Exempt Organization Business Income Tax Return (Form 
990-T). 

Extensive Efforts Were Made to Implement the Credit 

The IRS completed extensive efforts to implement the Credit and other 
Affordable Care Act provisions. Shortly after the legislation was passed, the IRS 
began assessing what it would need to do to implement the Credit and tracked 
these efforts as they were completed. According to the IRS, it has completed 
more than 1 ,000 outreach and educational actions, including communication 
efforts to infonn taxpayers and tax professionals about the Credit. The IRS 
mailed approximately 4.4 million postcards at a reported cost of approximately SI 
million, with basic information on the Credit to businesses that could be affected. 
The IRS also used several means to inform tax professionals about the Credit 
including press releases, presentations, an internet page to provide information 
on the Credit, electronic messages such as alerts and news articles, and a 
telephone line for taxpayer and practitioner questions related to the Affordable 
Care Act. 


* Employers with more than 10 but less than 25 FTEs or average wages of more than $25,000 
but less than $50,000 will not be eligible for the full amount of the Credit but may qualify for a 
reduced amount 

® An S corporation is a corporation that elects to be taxed under Subchapter S of Chapter 1 of the 
Internal Revenue Code 


3 
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Guidance on Applying State Subsidy Rules is Being Developed 

While the IRS has issued guidance to taxpayers on how to account for 
State subsidies when calculating the Credit, little information was available from 
the IRS on which States offer such subsidies. The IRS also did not issue 
guidance to its revenue agents^ on which States offer this benefit for 
consideration when auditing taxpayers. When we brought this to the IRS's 
attention, the IRS acknowledged that it should do more in these areas and plans 
to obtain tax practitioners' thoughts on how to improve. As of the date of our 
report, the IRS was in the process of developing a job aid for revenue agents to 
use during exams 

Potential Compliance issues Exist 

There is a risk of errors or irregularities occurring when the Credit is 
claimed or processed. The Credit is new, and both taxpayers and IRS 
employees will need to acquaint themselves with the rules. The rules 
themselves are complex, making it difficult for taxpayers to follow. The IRS also 
had to complete new programming to accommodate the new Form 8941 and 
identify potential compliance risks. 

Even though the Credit is specifically targeted to small employers, certain 
taxpayers may claim it even when they have not filed required employment tax 
returns. A lack of employment tax returns could indicate an erroneous claim and 
that the taxpayer is not even an employer, but could also be the result of the 
taxpayer using the services of a Professional Employer Organization (PEO). 

Professional Employer Organizations began operating in the early 1980s 
and assume some employment-related responsibilities for client companies, 
including hiring some or all of the client companies' employees whose services 
are then leased back to the client companies. The PEOs pay wages and file 
employment tax returns on employees' wages that would otherwise be handled 
by their client companies. An industry organization, the National Association of 
Professional Employer Organizations, describes this relationship as 
“co-employment.” 

The PEO, acting as the employer of the leased employees, files 
employment tax returns under its own Employer Identification Number, and the 
client businesses where the employees work claim other employment-related 
expenses and the related deductions and credits (as long as these were paid by 
the client business) under their (different) Employer Identification Numbers This 
presents a challenge to the IRS to determine whether a company, which does 
not file employment tax returns, qualifies for the Credit without corresponding 
with or auditing the company. 


’ An employee in the Examination function who conducts face-to-face examinations of more 
complex tax returns such as businesses, partnerships, corporations and specialty taxes (e.g.. 
excise tax returns). 


4 
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While some Businesses, such as companies that only process payroll and 
file tax returns on behalf of other businesses, disclose similar arrangements to 
the IRS. this is generally not the case for the PEOs. Other arrangements, where 
one business acts as an agent for another business, are disclosed on the forms 
for Employer/Payer Appointment of Agent (Form 2678) and the Allocation 
Schedule for Aggregate Form 941 Filers (Schedule R (Form 941 )). However, the 
PEO business model is premised on the PEO’s view that it is a legal employer, 
not the agent of the client business 

We identified the issue related to tracking the relationships between the 
PEOs and client companies in a previous report.® In that report, TIGTA 
recommended that the IRS work with the Department of the Treasury to explore 
all options, including use of the revised Form 2678, to establish accurate links 
between the PEOs and their clients. The IRS agreed to establish links between 
PEOs and their clients; however, it did not accomplish this. 

The IRS has a high-priority compliance program aimed at identifying and 
auditing employers who have not paid employment taxes. Businesses using the 
PEOs may unnecessarily fall into this compliance program, resulting In a waste 
of IRS resources and an increased burden on the affected taxpayers. 

To administer employment tax laws and to effectively use scarce 
compliance resources, the IRS needs to be able to identify businesses that begin 
using the services of a PEO, as well as when businesses terminate the use of 
those services. Without this ability, the IRS may not take appropriate actions 
against the businesses that do not pay employment taxes or improperly claim 
credits. 

We recommended that the IRS track PEO relationships by inputting cross- 
referenced Employer Identification Numbers on the client business tax accounts.® 
IRS management agreed with this recommendation and indicated that it will 
revise impacted form instructions to require reporting that will closely track 
relationships between businesses and PEOs and Professional Leasing 
Organizations filing payroll returns We plan a follow-up audit to ensure this 
Issue has been corrected. 

The Credit is refundable to tax-exempt taxpayers, which is a high-risk 
factor for erroneous refunds The IRS advised that, as of September 30, 201 1 . 
compliance personnel from its Tax Exempt and Government Entities Division had 
initiated examinations on 769 returns from tax-exempt organizations claiming the 
Credit. The IRS also advised that through mid-October 201 1 , 9,697 tax-exempt 
organizations (taxpayers filing Form 990-T) claimed Small Business Health Care 


* TIGTA, Ref No. 2007-30-169, Improvements Have Been Made to Monitor Employers That Use 
Professional Employer Organizations, but More Can Be Done {September 2007) 

’TIGTA, Ref No 2011-40-103, Affordable Care Act; Efforts to Implement the Small Business 
Health Care Tax Credit Were Mostly Successful, but Some Improvements Are Needed 
(September 2011). 
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Credits, totaling $36.4 million 

The Tax Exempt and Government Entities Division implemented a two- 
step process for verifying the Credit claimed by tax-exempt organizations on 
Form 990-T. First, the IRS developed computer programs to detect potential 
errors on Forms 990-T claiming the Credit. This validation process occurs before 
funds have been released to the organizations When errors are detected, the 
IRS will freeze any associated refund and notify the organization through a 
notice. Tax Exempt and Government Entities Division personnel will review the 
Form 990-T to determine if an examination is warranted. 

The second step is an examination of the documentation supporting the 
Credit claimed on Forms 990-T Identified by the IRS with potential errors. 
Examinations can be performed either before the refund is issued or after If IRS 
resources are available before the refund is issued, an examination will be 
initiated to determine if the Credit is valid and whether a refund should be issued. 
If a determination is made that sufficient resources are not available to perform 
an examination, the refund will be released within 45 days. For these returns, 
the IRS will provide a listing of cases to its compliance personnel for potential 
review during its regular post-refund examination process. At that time, the IRS 
can perform an audit of the taxpayer’s records by a correspondence audit, office 
audit, or field examination During these audits, taxpayers will be asked to 
provide the documentation necessary to verify the Credit claimed on Form 990-T. 

The Volume of Credit Claims Has Been Lower Than Expected 

Despite IRS efforts to inform 4 4 million taxpayers who could potentially 
qualify for the Credit, the volume of claims for the Credit has been low. The 
Credit was designed to encourage small employers to offer health care 
insurance. However, through mid-October 201 1 , the IRS reported that 309,000 
taxpayers (including the tax-exempt taxpayers previously referred to) had 
claimed the Credit for a total amount of $416 million.'® This is substantially lower 
than the Congressional Budget Office estimate that taxpayers would claim up to 
$2 billion of Credit for Tax Year 2010. (Appendix II provides the volumes and 
amounts of Credits filed on each type of tax return.) 

Although the IRS sent postcards to businesses that might potentially 
qualify for the Credit to make sure they were aware of it, the IRS did not have 
ready access to data that would allow it to determine which of these businesses 
actually offer health care insurance to their employees or otherwise qualify for the 
Credit. Many small businesses do not offer health insurance and would not 
qualify for the Credit. Other factors, such as family members working as 
employees or the business failing to offer an appropriate health care plan, might 
also cause businesses to be ineligible. 


Internal Revenue Service statistics on credits claimed under I.R.C. § 45R. 
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The IRS spoke with industry groups and professional organizations to try 
to determine why businesses were not claiming the Credit. Some reasons given 
were: small businesses may take a wait and see approach with the Credit; the 
Credit is not worth the time and effort to claim it: taxpayers are unclear on the 
specifics of the Credit and rely on tax professionals to claim it; and business- 
related infonnation needed to claim the Credit is not readily available. 

The IRS conducted focus groups with tax practitioners in conjunction with 
Its Nationwide Tax Forums to identify knowledge gaps on the part of taxpayers 
and tax practitioners, determine barriers to taxpayers claiming the Credit, and 
determine better ways to communicate with stakeholders. In general, the focus 
group participants were aware of the Credit, but many could not explain the 
specific eligibility requirements and indicated they would not feel confident 
calculating the Credit themselves. Few participants had completed Form 8941 
for their own business or for their clients. They indicated that the Credit is not 
easy to calculate and the payroll information needed to calculate accurately the 
Credit amount was not readily available to them. They also stated that the 
instructions for calculating the FTEs were not clear causing clients who may have 
been eligible for the Credit not to claim it. In addition, many of the practitioners' 
clients had not claimed the Credit because they did not offer insurance or did not 
meet the eligibility criteria. Practitioners indicated that given the current 
economic environment, the Credit was not enough to encourage their clients to 
start offering insurance. 

Some of the taxpayer errors and omissions were not identified by the IRS 

There was insufficient information on the Form 8941 and other forms filed 
with taxpayer returns to identify all errors made when claiming the Credit; 
however, based on the information that was available, we concluded that some 
claims contained errors" or were incomplete. 

We reviewed a judgmentally selected sample of different return types as 
they were being processed at the Austin, Texas, and Ogden, Utah, IRS 
campuses. We chose the returns based primarily on how many forms of a 
particular type were available during our visit and whether we noticed any 
anomalies during our review. Our review included 257 returns for individuals, 
businesses, and tax-exempt organizations. The results of the judgmental sample 
cannot be used to estimate the extent of actual errors. The purpose of the 
sample was to identify the types of errors that were occurring, but was not 
intended to project the frequency of those errors Additionally, we analyzed 
computerized data that were available prior to the end of the filing season for 
possible issues. The types of problems we identified through either the case 
review or data analysis included: 


The Form 8941 does not contain all of the data and calculations needed to verify each step of 
Credit eligibility and calculation It is necessary to complete worksheets in the Instructions for the 
Foim 8941 in order to correctty ctaim the Credit The worksheets are not filed with the return 
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• Obvious errors in calculating FTEs The number of FTEs claimed 
exceeded the number of employees reported. 

« Incorrect use of the applicable percentage Taxpayers either used the 
wrong percentage to calculate the Credit or left that portion of the form 
blank. Tax-exempt small employers should use 25 percent and all other 
small employers should use 35 percent. 

« Incorrect calculations of phase-out rules. Taxpayers who had over 10 
FTEs or who paid average annual wages of over $25,000 incorrectly 
calculated the reduced Credit amount. 

• Premiums paid that exceeded the maximum premium allowed based on 
the IRS's State Average Premium for Small Group Markets. 

• Taxpayers reported that no employees for whom they paid premiums were 
covered under qualifying arrangements {i.e., the health insurance 
coverage provided to the employees did not meet the specifications in the 
law). 

• Missing Form 3800 or missing required information on Form 3800 related 
to a credit received from a pass-through entity {such as a partnership, 
trust, or Subchapter S corporation) Credits from pass-through entities are 
reported on Form 8941 . Any remaining pass-through Credit after 
adjustments for all but Form 990-T is reported on Form 3800, which is 
attached to Form 1040, Form 1065, or Form 1041. 

• Claims made with no evidence of employment-tax returns having been 
filed to show that the Form 1120 business had employees and was 
entitled to the Credit. 

The lack of targeted math error authority could hamper IRS compliance 
efforts 

Some of the en-ors that taxpayers made could have been addressed 
during processing because they were straightforward arithmetic errors, which the 
IRS has authority to correct. We recommended, and the IRS agreed, to capture 
more data from the Form 8941 to facilitate addressing these types of errors. 

Math error authority allows the IRS to correct certain errors during 
processing, including calculation errors and entries that are inconsistent or 
exceed statutory limits, without having to issue the taxpayer a statutory notice of 
deficiency. This is especially important with respect to refundable credits 
because such credits are targets for fraud In our report regarding the Small 
Business Health Care Tax Credit,''* we provided examples of specific errors 
taxpayers were making when claiming the Credit which are beyond the IRS's 


”TIGTA. Ref. No 2011-40-103. Affontable Cam Act Efforts to Implement the Small Business 
Health Cam Tax Cmdil Warn Mostly Successful, but Some Improvements Am Needed 
(September 2011). 
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current authority to correct through math error processes, but which could be 
addressed through legislation providing targeted math error authority Math error 
authority would allow the IRS to improve compliance and avoid burdensome 
audits by correcting certain errors or contacting the taxpayer during processing, 
but prior to allowing the Credit or paying refunds on potentially erroneous returns. 

IRS management agreed that math error authority is an important 
compliance tool, and will explore with the Department of the Treasury whether 
math error authority is appropriate for this Credit. The IRS agreed that it is 
beneficial to address potential compliance issues as early in the process as 
possible and has developed procedures to examine questionable returns prior to 
the issuance of refunds 

Chairman Boustany, Ranking Member Lewis, and Members of the 
Subcommittee, thank you for the opportunity to provide TIGTA’s assessment of 
the IRS's administration of the Small Business Health Care Credit. In closing. I 
would like to emphasize that TIGTA will continue to monitor the IRS’s 
implementation of significant provisions of the Affordable Care Act and will 
promptly alert you and the IRS of any problems or emerging issues. I would be 
pleased to answer any questions you may have at the appropriate time 
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Appendix I 


Form Used to Claim the Credit 


,8941 


Credit for Small Employer Health Insurance Premiums 


^ &«• sAiMrato trwlrweuona- 
» Attneh ta your tox (•him. 




§®10 


EoMr Vm rnimew of tndtvKUioe you ompiovod Ounng m* tax yoor wtio m constdorod 
•nipfoyooa for ptit p o we of tht» ccon (w»» miructtoow . . 

Entor th* (lumtMr of luM-tim* ocrulvatorvt «m(MoyoM you hod lor (no tax yaar imo muructtonai If 
you«nterwJ2Sorfnoro.aMp)rM»9tnrou8l>lt and«Ver'0>onan»12 . . 

Avarog* annual wagm you paid lor th* tax y*ar (aa* wtsliuotionai. it you anutrad $50,000 ck 

mor*. aMpla>aa4iiveu^ It andaniw -eenarM 12 

RwnKans you pnM dtaing tha lax yaor ter wmployaaa irKludod on llrw 1 tar fwMlOr arauranca 
cnvaraga undar a qualitying arrangomant (a*a inatrucUcms ..... 

Ptarrriuma you would ruw* •nieroa on an* 4 it lha total prormum tar «acn ampioyao aquaiaa ina 
awiraQ* prmium tar lha witall groie mantat in wpicn you ottarod haaRh innainow cowiaga 

ta*a tnatrueoona) ........ 

enter Nw amaller ol llna 4 or Ina $ . 

Multiply line e by nta appNcabla parcenlage; 

■ Tax-axampl vturil omployera, multiply Ina 6 by 25H (.2S| 

• All olharamaaarnptayata. multipty lined by 369b <.3S| 

II Wte 2 It to or taa*. antar tba amount from lina r. Otharwiee. sea matruolMna 

II Hna 3 Is $25,000 or teat, arttar the arTwjunl lloin llna S OUwwieu. see Inslructlcna 

Enter iha total ameum ot arty stale pramium subalcMaa paid and any state lax cradllA avaltabie to 

you tar pramtuma Inctudad on llna 4 (saa insiniclloris) . . 

Subtract lirte 10 Pominea. ItMfoorleaa. antar-0> . ... 

Enter the smaller otlmao or In* 11 . . 

It One 12 Is 2 ara, stap anas 13 and 14 and go to llna 1S, Othenviaa, erXer tha nLonbar ot 
amploywtaa iruiludad on Ima 1 tar whom you paid piemtume during the tax yur fcr haMlh 
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14 Enter tha mamb«r of taM-bma eqiAvolerit employee# you would have entered on Hne 2 if you only 

included empioyeea included on line 13 

16 CradH lor small employei heellh irtaurmce premiums from partrwrshlps, S curpomttorrs. 

cooparanvee, eaiaUis, and InAtstaaeSwIrvetlonsi 

16 Add Imea 12 and 1$. tailnermips and 9 corporations, stop hare and mpon irss omoimt on 
SciiedutalCiillolriets. gololMwl7 

* 14 , 


IS 1 






17 Credit lor small empioysr heaftli insi#anca premiums inctudad on law 10 from passive aotivKIea 
(see mahucOcrns) 

18 8ublraclllne17ham8ne1« 

1 
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10 CradH tar smoP amployw naetlh insurance piomiums allowed tar 2010 Irom a passive acItvRy 
(sws inatructtons^ ... ... 

20 CarrytMcA ol the civdH tar small employer heeilh insunince prsrmirm Irom 301 1 

21 Add Itnae 18 through 20. CooperoUves. estates, and tru«s. go to Hne 22. Tax*axempi small 

employers, skip Imea 22 arta 29 arvd go to llrw 24. Att olhers, stop hare snd report ms amount 
on Form 9800. Sna 2©h ... ... 

22 Amount aaocaled to patraru el the cooparativa or baneOoanes ol lire estaie or (rust (see 

instnidiorvi) ....... ... 

29 Cooperolives. eslales, and Irusis. subtract Hna 23 Irom Urw 21 . Stop here and rapod this amount 
on Form 3600, Hrw 2Sin . ... 

24 Entar the amount yriu paKt in 2010 tar taxes (wnsKtorad ptayaoH taxes tar purpoaoa at this credll 

1« 



20 



i 

21 



1 

r** 



' 23 



1 



26 Tax-exempt small ernpioyors. nmar the smatior ol lino 21 cw line 2a nere and on Farm boo-T. 
iirteaai .... 

' 2S 



I For Paperwork neducUon Act Notloa, see «apanil* inelnielians Cat No. 37787$ remrSMI is/oi>.i | 


Source: IRS web site 
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Appendix II 


Volumes of Credits Claimed 
By Return Types 


Return Type 

Number of 
Credits Claimed 

Amounts of 
Credits Claimed 

Average Credit 
Claimed 

Form 1 1 20 

23,724 

$91,458,588 

$3,855 

Form 1 120-S 

88,848 

Not Applicable’’’ 


Form 1 120-C 

62 

$5,959,005 

$96,113 

Form 1120-F 

2 

$5,113 

$2,557 

Form 11 20-FSC 

0 

$0 

$0 

Form 1 120-H 

111 

$996,441 

$8,977 

Form 1 120-L 

0 

$0 

$0 

Form 1 120-PC 

73 

$282,597 

$3,871 

Form 1120-POL 

0 

$0 

$0 

Form 1120-REIT 

0 

$0 

$0 

Form 1 120-RIC 

0 

SO 

$0 

Form 1065 

15,550 

Not Applicable'" 


Form 1041 

27 

$87,106 

$3,226 

Form 990-T 

9,697 

$36,422,240 

$3,756 

Form 1040 

171,129 

$280,382,758 

$1,638 

Total 

309,223 

$415,593,848 

1 


Source: IRS. ACA Oversight and Non-Exchange Provisions 


Form 1 120; V.S. Cor/nirulion Income Tax Return 

I'orm 1 120-S: U.S. Income Tax Return for an S Corporation 

Form 1 120-C: U S. Income Tax Return lor Cooperative A.K.mciulion.x 

Form 1 120-F: U.S. Income Tax Return of a Foreign Corporation 

Form 1 1 20-FSC : U.S. Income Tax Return of a Foreign Sale.s Corporation 

Form 1 120-H: US. Income Tax Return for llomeitwners .Associations 

Form 1 120-L: U.S. Life Insurance Company Income Tax Return 

Form 1 120-PC: U.S. Property anil Casually Insurance Company Income Tax Return 

Form I I20-POI,; U.S. Income Tax Return for Certain Politicul Organizations 

Form 1 120-RErr: U.S. Income Tax Return for Real Estate Investment Trusts 

Form 1 120-RIC: US Income Tax Return for Regulated Investment Com/tunies 

Form 1065; U.S. Return of Partnership Income 

Foim 1041; U.S. Income Tax Return for E.slales and Trusts 

Form 990-T; Exempt Orgonizotion Business Income Tax Return (and proxy tax under 
.section 6n33lell 

Form 1040; U.S. Individual Income Tax Return 


” Form 1 120-S is a pass-through form Therefore, all credit amounts should have been reported 
to individual shareholders 

'* Form 1065 is a pass-through fomn Therefore, all credit amounts should have been reported to 
Individual partners. 
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Appendix Ml 


Summary of Considorations 
in Determining Eiigibiiity 


IRS Notice 2010-44 describes the following factors in determining eligibility for 
the Small Business Health Care Tax Credit (Credit): 

• Determine the employees who are taken into account for purposes of the 
Credit. 

o Exclude any wages and premiums paid related to partners, most 
owners,’* or family members of fhese partners or owners. 

c Seasonal workers are disregarded in determining FTEs and 
average annual wages unless the seasonal worker works for the 
employer for more than 120 days during the taxable year, although 
premiums paid on their behalf may be counted in determining the 
amount of the Credit. 

o Employers who are part of a controlled group or affiliated service 
group'® are treated as a single employer. 

• Determine the number of hours of service. Consider hours for which 
employees were paid or entitled to payment (including vacations, holidays, 
illness) and use any of three methods for calculations (actual, days- 
worked equivalency based on eight hours of service per day. or weeks- 
worked equivalency based on 40 hours of service per week) 

• Determine the number of an employer’s FTEs. 

o Divide (1 ) the total hours of service (but not more than 2,080 for 
any employee) by (2) 2,080 The result, if not a whole number, is 
then rounded to the next lowest whole number. In some 
circumstances, an employer with 25 or more employees may 
qualify for the Credit if some of its employees work part-time 

• Determine the average annual wages paid Divide (1) the total wages 
paid for employees taken into account by (2) the number of the employer’s 
FTEs for the year. The result is then rounded down to the nearest $1 ,000 
Only wages that are paid for hours of service as determined under Credit- 
related rules are taken into account. 


" Specifically, sole proprietors, partners in a partnership, shareholders owning more than two 
percent of an S corporation, and any owners of more than five percent of other businesses are 
not taken into account as employees for purposes of the Credit. For purposes of the Credit, a 
very comprehensive list of potential relatives and dependent members of their households are 
excluded from eligibility 

Groups covered under section 414(b), (c), (m), or (o) of the Internal Revenue Code. 
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Appendix III 


• Determine the premiums paid by the employer that are taken into account 
for purposes of the Credit Only the portion paid by the employer is taken 
into account. 

o Determine the premiums related to qualifying arrangements 
Qualifying arrangements may cover a wide range of medical 
expenses (e g., hospital or medical policies, certificates, or service 
plans, dental or vision; long-term care). However, certain specific 
types of plans do not qualify.'^ Different types of plans are not 
aggregated for purposes of meeting the qualifying arrangement 
requirement. So if an employer pays for a health insurance plan 
and a separate vision plan, determinations must be made for each 
plan with respect to whether it is a qualifying arrangement 

u The amount of an employer's premium payments that are taken 
into account is limited to the premium payments the employer 
would have made under the same arrangement if the average 
premium for the small group market in the State (or an area within 
the State) in which the employer offers coverage were substituted 
for the actual premium. For example, if an eligible small employer 
pays 80 percent of the premiums for coverage provided to 
employees, the premiums taken into account for purposes of the 
Credit are the lesser of the 80 percent of the total actual premiums 
paid or 80 percent of the premiums that would have been paid for 
the coverage if the average premium for the small group market 
were substituted for the actual premium 


"SeelRC 59832(cH1) 
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Chairman BOUSTANY. Thank you, Mr. George. 

Ms. Ingram, you may proceed. 

STATEMENT OF SABAH HALL INGRAM, COMMISSIONER OF 

THE TAX EXEMPT/GOVERNMENT ENTITIES OPERATING DIVI- 
SION, INTERNAL REVENUE SERVICE, WASHINGTON, DC 

Ms. INGRAM. Chairman Boustany, Ranking Member Lewis, and 
Members of the Subcommittee, my name is Sarah Hall Ingram, 
and I am commissioner of the tax-exempt and government entities 
operating division at the Internal Revenue Service. And I also 
serve as the executive lead for the IRS operational planning and 
implementation of the tax law provisions of the Affordable Care Act 
of 2010. I appreciate the opportunity to testify with you here today. 

My purpose this morning is to discuss the credit and what ac- 
tions the IRS has taken and plans to take to help insure that small 
employers that may be eligible for the credit are aware of it. 

The small employer health care tax credit is designed to help 
small businesses and tax-exempt organizations afford the cost of 
premiums for health coverage for their employees. In general, the 
credit is available to small employers that primarily employ low 
and moderate-income workers and who pay at least half the cost 
of single coverage for their employees. 

For tax years 2010 to 2013, the maximum credit is 35 percent 
of premiums paid by eligible small businesses, and 25 percent of 
premiums paid by eligible employers that are tax-exempt organiza- 
tions. After 2013, eligible employers will be able to take the credit 
for 2 additional years, and the maximum credit will increase to 50 
percent for eligible small businesses, and 35 percent for eligible 
tax-exempt organizations. I provided further details on how the 
credit works in my written testimony for the record. 

Now, to claim the credit, a small business uses Form 8941 to cal- 
culate the credit amount, and then includes that amount as part 
of the general business credit that it takes on its income tax re- 
turn. A tax-exempt organization, which generally, by definition, has 
no income tax liability, uses the same Form 8941 to calculate its 
refundable amount, but then claims the credit on Form 990T. 

Because the credit was enacted mid-year in 2010 but was effec- 
tive immediately — in fact, back to January 1 — the IRS was con- 
cerned that not all small employers that might qualify for the cred- 
it would know about it, and would claim it on their 2010 return. 
So the IRS launched a significant outreach campaign in the months 
following enactment. 

In April, to increase awareness in the community, the IRS 
mailed postcards to more than four million small businesses and 
tax-exempt organizations that were identified as potentially eligible 
for the credit, based on the limited payroll data maintained by the 
IRS, which gives a general indication of the number of employees 
and their wages. 

The IRS issued detailed guidelines in May. And based on our 
continuous engagement with the small business and practitioner 
communities, we have regularly added materials and tools to a 
dedicated webpage on IRS.gov, including frequently asked ques- 
tions, multi-language videos, practical tool kits, and even a re- 
corded webinar. 
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Since the provision was enacted, the IRS has held or participated 
in more than 1,500 outreach events targeted at small businesses 
and the tax practitioners and business professionals who serve 
them, both to increase awareness and knowledge in the commu- 
nity, and also to obtain practical feedback on our outreach strate- 
gies and on our materials. 

The IRS is now developing a new outreach campaign to ensure 
that small employers that are eligible for the credit in 2011 will 
know how to claim it on their returns filed for the 2012 filing sea- 
son. Based on our experience to date, and feedback from the com- 
munity, this campaign will focus on working with our partners and 
stakeholders, including the tax software industry, insurance agents 
and brokers that work with small businesses, and the tax practi- 
tioner community. 

The IRS is working to enhance information available through 
IRS.gov, as well as through social media and other venues in order 
to better communicate information to the small business commu- 
nity and the professionals who advise them. 

Mr. Chairman, this concludes my oral testimony, and I’d be 
happy to answer any questions. 

[The prepared statement of Ms. Ingram follows:] 
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WRITTEN TESTIMONY OF 
SARAH HALL INGRAM 
COMMISSIONER OF THE 

TAX-EXEMPT AND GOVERNMENT ENTITIES OPERATING DIVISION 
INTERNAL REVENUE SERVICE 
BEFORE 

THE COMMITTEE ON WAYS AND MEANS 
SUBCOMMITTEE ON OVERSIGHT 
ON THE SMALL EMPLOYER HEALTH CARE TAX CREDIT 
NOVEMBER 15, 2011 


Introduction and Summary 

Chairman Boustany. Ranking Member Lewis and Members of the Subcommittee on 
Oversight, my name Is Sarah Hall Ingram and I am Commissioner of the Tax-Exempt 
and Government Entities Operating Division at the Internal Revenue Service. I also 
serve as the executive lead on the IRS's operational planning and implementation of the 
small employer tax aedit and other tax law provisions of the Affordable Care Act. I 
appreciate the opportunity to testify on the Small Business Health Care Tax Credit, 
which was enacted as part of the Patient Protection and Affordable Care Act of 201 0. 

My purpose here this morning is to explain how the credit works, what the eligibility 
requirements are. how to claim the credit, and what actions the IRS has taken to help 
ensure small businesses that may be eligible tor the credit are aware of it. 

The credit is designed to help small businesses and tax-exempt organizations afford the 
cost of providing health coverage to their employees. In general, the credit is available 
to small employers that primarily employ low- and moderate-income workers, and pay at 
least half the cost of single coverage for their employees 

For tax years 2010 to 2013. the maximum credit is 35 percent of premiums paid by 
eligible small businesses and 25 percent of premiums paid by eligible employers that 
are tax-exempt organizations For tax-exempt organizations, the credit cannot exceed 
the total amount of income and Medicare tax withheld from employees' wages for the 
year and the employer share of Medicare fax for the year After 2013, eligible 
employers will be able to take the credit tor two additional years. Beginning in 2014, the 
maximum credit will increase to 50 percent of premiums paid by eligible small business 
employers and 35 percent of premiums paid by eligible tax-exempt organizations 

The maximum credit goes to smaller employers — those with 10 or fewer full-time 
equivalent (FTE) employees - paying annual average wages of $25,000 or less The 
credrt is completely phased out for employers that have 25 FTEs or more or pay 
average wages of $50,000 per year or more Because the eligibility rules are based in 
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part on the number of FTEs, not the number of employees, businesses that use part- 
time help may qualify even if they employ more than 25 individuals 

Qualifying Arrangements 

By law, only premiums paid by the employer under an arrangement meeting certain 
requirements are counted in calculating the credit. Arrangements that meet these 
requirements are considered to be “qualifying arrangements." Under a qualifying 
arrangement, the employer pays premiums for each employee enrolled in health care 
coverage offered by the employer in an amount equal to a uniform percentage (not less 
than 50 percent) of the premium cost of the coverage However a qualifying 
arrangement can also be one under which the employer pays at least SO percent of the 
premium cost for employee-only, or single, coverage for each employee enrolled in any 
health insurance coverage offered by the employer. 

The IRS issued guidance last year clarifying that the aedit is available to a broad range 
of employers, including religious institutions that provide self-insured coverage through 
denominational organizations, small employers that cover their workers through insured 
multiemployer health and welfare plans, and employers that subsidrze their employees 
health care costs through a broad range of contribution arrangements. 


Determining FTEs and Average Annual Wages 

To determine whether an employer with a qualifying arrangement is eligible to claim the 
credit, the employer must first calculate the number of FTEs for the year. This is done 
by dividing the total hours of sen/ice for which the employer pays wages to employees 
during the year by 2.080. 

Because the limitation on the number of employees Is based on FTEs, an employer with 
25 or more employees could qualify for the credit if some of its employees work part- 
time For example, an employer with 40 half-time employees - those who are paid 
wages for 1 ,040 hours for the year - is deemed to have 20 FTEs and therefore may 
qualify to claim the credit. 

For purposes of computing the number of FTEs, the law generally does not require 
employers to count seasonal workers. In addition, business owners such as sole 
proprietors and partners in a partnership are not counted as employees for purposes of 
the credit and are not counted toward the number of FTEs. even though these 
individuals may provide services to the business. A similar exclusion applies to a 
business owner's family members who work for the business. 

In determining eligibility, the employer must also calculate the amount of average 
annual wages paid to employees. To calculate the amount of average annual wages, 
an employer must divide the total wages paid during the tax year to employees by the 
number of the employer's FTEs for the year The result is then rounded down to the 
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nearest $ 1 .000 As with FTEs, the average wage computation does not include 
seasonal workers, generally, and does not include business owners or their family 
members working In the business. 


How Employers Claim the Credit 

To claim the credit, a small business uses Form 8941 to calculate the credit amount, 
and then includes that amount as part of the general business credit that it takes on its 
income tax return A tax-exempt organization, which generally by definition has no 
income tax liability, uses Form 8941 to calculate its refundable credit amount, and then 
claims the credit on Line 44f of Form 990-T Though the Form 990-T is filed primarily by 
those organizations liable for the tax on unrelated business income, it can also be used 
by any eligible tax-exempt organization claiming the credit, regardless of whether they 
are subject to unrelated business income tax. 

The credit can be used to offset an employer's alternative minimum tax (AMT) liability 
for the year, subject to certain limitations based on the amount of an employer's regular 
tax liability, AMT liability and other allowable credit. Also, under the general business 
credit rules, as amended by section 2012 of the Small Business Jobs Act of 2010, the 
unused 45R credit determined In taxable years beginning after Dec 31, 2009 and 
before January 1 . 201 1 . may be carried back five years or forward up to 20 years 

IRS Education and Outreach 

Because the credit was enacted mid-year in 2010 and was effective immediately upon 
enactment, the IRS launched a significant outreach campaign to small businesses in the 
months following enactment Actions taken as part of this campaign included the 
following 

• In April of 2010, to increase awareness, the IRS mailed postcards to more than 4 
million small businesses and tax-exempt organizations that were Identified as 
potentially eligible for the credit based on limited payroll data maintained by the 
IRS which gives a general indication of number of employees and wages (without 
knowledge of whether they otherwise quality); 

• In May of 2010, the IRS issued detailed guidelines, illustrated by more than a 
dozen examples, to help small employers determine whether they qualify for the 
credit and assist them in estimating the amount of credit they could receive; 

• During 2010, the IRS posted videos in English. Spanish, and American Sign 
Language (ASL) to its YouTube channel describing the basics of the credit and 
how to claim it 

• Since enactment, the IRS has held or attended more than 1,500 outreach events 
(ranging from large conferences and webinars to workshops and focus groups) 
targeted at small businesses and the tax practitioners business professionals 
who serve them, and 
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• On a regular basis, the IRS has added materials and tools to a dedicated page 
on lrs.gov (frequently-asked-questions. tax tips, teaching materials, etc.), 
reached out to a wide range of stakeholders through E-news lists and 
newsletters, and provided partners with materials and links to use in their own 
channels and programs. 

• IRS collaborated with HHS and SBA on outreach and useful materials to 
maximize effectrve education of the small business community, including SBA 
webinar and HHS e-news. 

The IRS IS now developing a new outreach campaign, to ensure that small employers 
that are eligible for the credit in 2011 will claim it on their 2012 returns. This campaign 
will focus on working with our partners, including: 

• The tax software industry, to improve access to educational information and to 
help alert small employers and practitioners when taxpayers may be eligible for 
the credit; 

• Insurance agents and brokers who work with small businesses, to help ensure 
that participants in the health insurance marketplace understand the features and 
benefits of the credit. The Department of Health and Human Senrices recently 
sent an email to 2,000 agents and brokers alerting them to the credit for their 
small business clients: and 

• The small business and practitioner community, to provide additional materials 
and educational opportunities regarding the credit, including webinars and 
toolkits. 

The goal of our outreach and education has been to inform eligible small businesses 
and tax-exempt organizations how they can claim the Small Business Health Care Tax 
Credit to reduce their taxes. To do this, we highlighted the advantages of claiming the 
credit to both eligible small businesses and practitioners. 

We continue to seek input to further deliver our messages to a number of key 
audiences: small business owners, tax-exempt organizations, tax preparers, insurance 
agents and brokers The IRS will continue to communicate through social media and 
other venues, including IRS YouTube videos and Twitter feeds We plan on continuing 
and expanding our relationships with external stakeholders as we collaboratively find 
new and innovative ways to market this valuable tax credit. 


Conclusion 

Mr. Chairman, this concludes my testimony. I appreciate the opportunity to testify about 
the Small Business Health Care Tax Credit. I will now be happy to answer any 
questions that you may have. 
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Chairman BOUSTANY. Thank you, Ms. Ingram, and I appre- 
ciate your testimony. 

We’re talking about a relatively new tax credit that appears to 
be somewhat complex for the small business owner trying to navi- 
gate through it. And now we have preliminary figures that show 
that it’s not being utilized or claimed to the extent that was ini- 
tially thought would be the case. 

And so, Ms. Ingram, I know IRS has gone through great efforts, 
sending out 4.4 million postcards, holding numerous outreached 
programs, as you outlined, and it’s certainly detailed in your writ- 
ten testimony. Yet, as of mid-October, the figure that we have is 
309,000 taxpayers out of a potential 4 million have taken the cred- 
it. And while we recognize it’s early and we’re not finished with the 
season yet, do you have more recent numbers as to who has filed 
for the claim — or for the credit? 

Ms. INGRAM. No, Congressman. The 309 figure is the most re- 
cent. 

Chairman BOUSTANY. The most recent. What’s the cost to date 
to the IRS for the outreach program and for the implementation ef- 
forts? 

Ms. INGRAM. I don’t have figures broken out by this provision. 
We use many of the same people to work on a number of provi- 
sions. So we would have to reconstruct that carefully 

Chairman BOUSTANY. Okay. 

Ms. INGRAM [continuing], i^d provide that followup. 

Chairman BOUSTANY. If you could provide that to the Com- 
mittee — 

Ms. INGRAM. Yes, we will give you what we can. 

Chairman BOUSTANY. I appreciate that. And, Mr. George, I 
think TIGTA estimated that it’s been about $29 million that’s been 
spent on this? 

Mr. GEORGE. Well, we know that the IRS has requested that 
amount. And to assist my colleague here, they’ve expended over $1 
million in the effort to inform the potential eligible taxpayers about 
this tax credit. But again, they have requested over $24 million to 
help implement this credit. 

Chairman BOUSTANY. Thank you. And, Ms. Ingram, TIGTA’s 
report noted that the IRS has asked industry groups and profes- 
sional organizations to determine why businesses are not taking 
the credit. Does the IRS engage in similar outreach programs, and 
for other types of tax credits? For instance, an R&D tax credit? 

Ms. INGRAM. We have a fairly continuous process of talking to 
the practitioner community or industry associations about how 
their understanding and implementation of provisions are that af- 
fect that particular group. 

Whenever we have new provisions coming into the tax laws, we 
do take opportunities to try to get focused feedback, both about the 
level of awareness, and anything we can do to assist people in ei- 
ther understanding whatever the provision is, or improve our tools 
so that they can take advantage of them. 

So, for example, in our summer tax forums, which is a practi- 
tioner — gathering of tax professionals every summer across the 
country, we do focused feedback sessions with practitioners to get 
at that kind of information. 
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Chairman BOUSTANY. Thank you. And does the IRS want math 
error authority for this particular tax credit? And if not, why? 

Ms. INGRAM. We engaged in some good conversations with the 
TIGTA audit team about how the current math error authority or 
augmented legislative math error authority could be used in this 
setting. And we have shared those conversations with the Treasury 
Department, who is looking at ways in which there might be some 
policy choices around this credit. 

Chairman BOUSTANY. Thank you. And is there some concern at 
this stage — this tax credit was proposed as a means of helping to 
mitigate the high cost and rising cost of health insurance pre- 
miums for small businesses, which are under tremendous pressure 
right now. 

And my sense is, based on testimony I’ve read and other reports, 
that this tax credit is not achieving that goal of helping to bring 
down those costs, and helping, you know, small businesses to pro- 
vide health insurance for their employees. Is there a concern right 
now at the IRS, or are you just focused now on purely the adminis- 
tration of this tax credit? 

Ms. INGRAM. Well, the analysis about the policy and economic 
impact would be better addressed to the Treasury Department. My 
role is to take what we have and implement it as well as possible. 
And, as I mentioned, my two goals are to educate the community 
and get them what they need, and listen to them about what they 
need, and then to make sure that what gets filed is an appropriate 
cld.iixi. for th.0 crod.it 

Chairman BOUSTANY. Mr. George, in the TIGTA report on IRS 
efforts to implement this tax credit, you discuss problems with 
tracking employees when employers use professional employer or- 
ganizations. I read your written testimony with great interest on 
this. And can you explain what the problem is with regards to this 
particular tax credit, and how the IRS could potentially fix this 
particular problem? 

Mr. GEORGE. Yes. Again, in effect, the IRS has — or there are 
entities called, again, PEOs, which are outsourced to by small busi- 
nesses and the like, so that certain aspects — accounting, you know, 
leave, medical leave, what have you, these businesses will take 
over those responsibilities for a small or, you know, individual 
practitioner to help alleviate that burden from that person, and 
they will be paid a fee. The PEOs will be paid a fee. 

And so, the problem is there is a disconnect between what the 
IRS knows and doesn’t know, as to who is actually paying the em- 
ployee taxes and the various taxes, as they relate not only to this 
credit, but to other credits. And we recommended in a report over 
two years ago that the IRS, seek legislative help from the depart- 
ment — ^because it is the department who has responsibility for de- 
veloping tax policy — and to address better ways in which the IRS 
could develop processes, internal processes, to match the various 
Employee Identification Numbers between the PEOs and the orga- 
nizations with which they contract. 

And for some reason, which — I will defer to the IRS — that hasn’t 
been done. And had that been done, it would assist not only in the 
implementation of this particular credit, but in others. 
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Chairman BOUSTANY. Before I turn to the Ranking Member, 
Ms. Ingram, do you want to respond to that? 

Ms. INGRAM. The issue of how to handle professional employee 
organizations has been a matter of discussion as we’ve tried to 
work through the extent to which what is needed is legislative 
change, and to the extent what is needed is changes in systems and 
forms. 

I don’t think that we have any difference of philosophy about 
what would be advantageous. I think as we work through the logis- 
tics of what we can do administratively, in addition to sharing 
analyses with the Treasury Department, we continue to welcome 
all of the advice we get from TIGTA about ideas of how to do that. 

There were some additional ideas in this report, and we’re work- 
ing on those now, and I assume we will have further dialog, in case 
we have questions about TIGTA’s advice. 

Chairman BOUSTANY. So, are you confident that that can be 
fixed? 

Ms. INGRAM. The 

Chairman BOUSTANY. Without legislation? 

Ms. INGRAM. We could do some things. We have to make sure 
that we’re not burdening legitimate arrangements, and that we do 
it in a way that enables us to check what we need to check without 
being burdensome on people who are otherwise just following the 
rules just fine. 

So I think those logistical issues we want to continue to work on 
internally. 

Chairman BOUSTANY. Thank you. Mr. Lewis. 

Mr. LEWIS. Thank your, Mr. Chairman. Commissioner Ingram, 
I believe it is too early to draw any conclusions about the credit. 
Commissioner, many businesses request extensions and file their 
returns in October and November. Is this correct? 

Ms. INGRAM. Yes, they do. 

Mr. LEWIS. When will the agency finish processing these and 
other tax returns? 

Ms. INGRAM. As you stated earlier, sir, it’s toward the end of 
the year that we would finish processing and posting the returns 
all the way through the season. In fact, today is the last day that 
the exempt organizations could file and claim those credits. So, 
they would — returns are still coming in for this credit. It will be 
the end of the year. 

Mr. LEWIS. Commissioner, early data show less than 5 million 
business returns have been processed through mid-October, and 
that over 10 million business tax returns were processed in 2010. 
Is this correct? 

Ms. INGRAM. I don’t have the figures directly with me, but I be- 
lieve — the difficulty with those figures is that it depends on which 
returns you look at, if you look at 1120s and 1120Ss and 1065s, or 
whether you also include the 1040 returns that include schedule 
C’s and the other schedules that indicate business activity. So I 
would prefer to respond afterward, with a full set of data. 

Mr. LEWIS. Thank you. With respect to small corporations, the 
so-called, I guess, S-corporation, early data show that less than 2 
million returns have been processed through mid-October, and that 
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about 4 and a half million returns were processed in 2010. Do you 
believe this to be correct? 

Ms. INGRAM. Again, I’d like to make sure I can confirm that 
after the hearing. 

I think what is true is that the partners in flow-through — the re- 
cipients of flow-through adjustments like this credit, if they’re fil- 
ing on extensions, would go to October 15th. And the data that we 
were able to pull for the request for this hearing would not include 
everybody who had filed on the October 15th date, for a variety of 
reasons, whether they came in on paper, or whether they were in 
the queue for posting and processing. So it is an incomplete data 
set at this point. 

Mr. LEWIS. Commissioner, so with less than 50 percent of busi- 
ness returns processed through mid-October, is it too early to know 
how many businesses will claim the tax credit this year? 

Ms. INGRAM. It is definitely too early to know how many total 
claims we are going to get. And, as I mentioned, although the tax- 
exempts are a very small portion of this picture, their deadline is 
not even until today. So, yes, we do not have final numbers. 

Mr. LEWIS. Thank you very much. Mr. Inspector General, what 
grade would you give the Service on its outreach effort for the 
health credit? If you had to give a grade right now, this moment. 

Mr. GEORGE. Well, if I may, sir, answer the question in the fol- 
lowing manner, the overall implementation of this credit by the 
IRS, we would give them a B to a B-i-. We think they have done 
an effective job implementing the credit, reaching out to people, 
and changing the computer processes that are needed to be 
changed to help accommodate it. 

Again, the challenge is the complexity of the law itself. And so 
that is a different issue. But overall, we would — I would give them 
a B, B-I-. 

Mr. LEWIS. Mr. Chairman, I am concerned that the proposed 
Republican budget cuts would hurt taxpayer service such as out- 
reach efforts, compliance, and enforcement. 

Without objection, I would like to enter into the record an Octo- 
ber letter from the Commissioner that provides an example of how 
the budget cuts would hurt small businesses. 

Without objection, I would also like to enter into the record the 
Commissioner’s November notice to employees announcing an early 
out, or buy-out program. 

Chairman BOUSTANY. Without objection, both will be entered 
into the record. 

[No response.] 

[The information follows:] 




Commissioner’s Corner ^ 


A Message from IRS Commissioner Doug Shulman IRS 


As I shared with you recently, our fiscal year 2012 budget outlook is challenging. I have continued to explain to Congress 
that a significant reduction in our budget would have serious detrimental effects on the nation's tax system. 

Because employee-related expenses account for the vast majority of our budget, we must reduce our workforce if our final 
budget is reduced by the amounts now being discussed in Congress. Last year, we were able to achieve the needed 
workforce reduction through attrition, but this year we will need to use some new tools. While we continue to have 
conversations with members of Congress, we must take additional steps for p>otentially significant budget reductions. 

Today, I wanted to let you know that we will soon be offerirtg early outs and buyouts for a limited subset of our employees. ^ 
These programs are formally called Voluntary Early Retirement Authority (VEF^) artd Voluntary Separation Incentive 
Payments (VSIP); both options involve voluntary separations for employees who are retirement-eligible or dose to it. 

We plan to make these buyout offers to a limited set of employees in positions that do not involve direct service or 
enforcement interactions with taxpayers. Our budget situation remains quite uncertain, and it's possible we will have to 
offer a second round of buyouts to a wider range of employees who deal directly with taxpayers in service and 
enforcement matters. However, in light of the importance of the filing season, we would generally not offer buyouts in 
campus operations. We are keepirrg a close watch on the situation in Congress and will respond accordingly. 

We recogr^e there will be a lot of questions, and we will make sure you have all of the information you need. More details 
will be coming early next week. In addition, we are continuing to work with Colleen Kelley and NTEU on the roll-out of the 
VERA / VSIP offers. 

The IRS has weathered many down budgets and workforce challenges over the years. Those who have been in the 
Service for a while know that we have a tradition of doing everythirrg we can to minimize involuntary workforce 
restructuring. 


33 



COMMlH&lOWKIf 


OEPAR rMENT OF THE TREASURY 

INTERNAL REVENUE SERVICE 
WASHINGTON. D.C EOSTT 


Ociober17. 2011 


The Honorable John Lewis 
Ranking Member, Oversight Subcommittee 
Committee on Ways and Means 
U.S. House of Representatives 
Washington. DC 2051 6 

Dear Mr. Lewis: 

In recent years, your committee has had an interest in tRS core operations, including 
our management of tax filing season, taxpayer service, and the enforcement of the 
nation's lax laws. I write to update you on the effects to the IRS and taxpayers If the 
budget cuts voted out of the House and Senate Appropriations Committees were 
ultimately enacted, 

I recognize the fiscal challenges facing the nation and am committed to continuing to 
look for savings in IRS operations where we can improve efficiency without cutting into 
core taxpayer service and front-line enforcement. To that end. over the last several 
years the IRS has maintained a disciplined focus on identifying cost-effective solutions 
in order to maximize IRS productivity. For example, through our focused efforts to 
Increase electronic filing of tax returns, we have cut the number of tax return processing 
sites in half-from ten to five. Through this effort and other targeted efficiency programs, 
we have generated hundreds of millions of dollars in savings 

However, cuts of the magnitude contemplated in the cunent appropnalions bills 
(approximately SS2S million from core IRS accounts In the Senate bill and $650 million 
In the House bill) would lead to noticeable degradation of both service and enforcement 
and would have a serious detrimental impact on voluntary compliance for years to 
come. 

Although the current Continuing Resolution, set to expire November 18, sets funding tor 
IRS at levels 1.5 percent below fiscal year 2011, the full-year cuts currently being 
contemplated are so substantial that we have no choice but to Immediately reduce our 
spending run rate (above and beyond the aggressive efficiency Initiatives already 
planned). The operational realities of the federal budget process do not allow us to wait 
for a final FY 2012 budget because if we did, we would not have enough lime left in the 
year to make the spending cuts that could be required. 
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executing a budget with the reductions of the magnitude recommended by the 
Appropriations Committees. Of course, I respect the Congress's prerogative to set 
funding for the IRS as it sees fit. but higher funding levels for the IRS would also help 
reduce the deficH. I note that the Administration has proposad a program integrity 
initiative fOr the Joint Select Committee on Deficit Reduction's consideration. 

You have my commitment that the men and women of the IRS will work hard to mitigate 
any damage to the tax system and will continue to serve the nation proudly. 

I am also writing to the Chalnnan and Ranking Member of the House Ways and Means 
Committee (and the Chairman of the Oversight Subcommittee) and the Chairwoman 
and Ranking Member of the House Appropriations Financial Services SubcommIttae, as 
well as to the Chairmen and Ranking Members of the Senate Committee on Finance 
and the Senate Appropriations Hnancial Servicss Subcommittee. Please call me if you 
would Ilka to discuss this matter further or have your staff call Floyd Williams, Director, 
Legislative Affairs, at (202) 622-472S. 
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Mr. LEWIS. Mr. Inspector General, in your testimony before this 
Subcommittee in September, you stated that the Service had lim- 
ited resources to examine claims after energy tax credits had been 
paid. Does this statement apply to the health care tax credit? 

Mr. GEORGE. It does, sir. I mean the IRS — one of the previous 
commissioners of the IRS used to use a formula of customer service 
plus enforcement equals compliance. And that theory still exists 
today. That concept, I believe, is still accurate now. For the IRS, 
it is almost a zero-sum gain. They have limited resources. They 
have to make a determination as to whether they are going to focus 
on this aspect of their responsibilities or that aspect. So, whether 
it is customer service, or whether it is enforcement. 

And so, yes. Unless there are additional resources, a cut in their 
appropriations would adversely impact their ability to do their job. 

Mr. LEWIS. Thank you. Thank you, Mr. Chairman. 

Chairman BOUSTANY. I thank the Ranking Member. Ms. Black. 

Ms. BLACK. Thank you, Mr. Chairman. And I want to go back 
to the issue of the supporting documents. The chairman started to 
explore the documentations with the PEOs. But while many credits 
do not require supporting documentation to be submitted to the 
IRS, the small business tax credit appears to be especially com- 
plicated. And despite the fact of this complication, what, I think 8 
pages that they need to fill out since $435 million in credits have 
already been claimed, and the IRS does not require filers for the 
small business tax credit to provide documentation to support their 
claims. 

Would additional documentations — this question is for you, Ms. 
Ingram — do you believe that additional documentation would help 
the IRS to administer the credit and prevent any erroneous pay- 
ments? 

Ms. INGRAM. Well, Congresswoman, we’re always looking for 
ways to prevent or reduce erroneous payments. It is important to 
remember about this credit that the credit that is available to 
small businesses is one of many credits that fall into the general 
business credit category. And those are not refundable credits. And 
we do not ask for attached documentation in most instances. And 
compliance is generally quite high. 

Where we are worried, particularly on the refundable credit side, 
we sometimes do ask for additional documentation. We did that 
with the adoption credit this year, because of the timing of hav- 
ing — when we could implement that. 

On the refundable side of this credit, which is what the tax-ex- 
empt organization small employer could get, we have not asked for 
additional documentation but we have put in additional filters that 
are particularly suitable for a refundable credit. So on the — where 
the risks are higher with refundable credits. And we do freeze 
those refunds and correspond, as needed, with that taxpayer. 

But more than 95 percent of the credits claimed — at least as far 
as we can tell at this point — are being claimed by the taxable small 
employers, and that is one of the many credits that goes into the 
general business credit. 

Ms. BLACK. So you don’t feel that you need any legislative au- 
thority to go further with any additional documentation. You have 
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all the authority you need right now, if you see that there is a need 
for additional documentation? 

Ms. INGRAM. I think we have — yes, I think we have the author- 
ity if we wanted to ask for more documentation. But we are also 
very mindful that additional documentation, in connection with the 
return itself, changes the dynamics around electronic filing, it can 
add burden to the compliant taxpayer. 

And so we try to use that very carefully, particularly when we 
don’t have information that shows that we have a real compliance 
problem, or where it is the type of credit or the type of refundable 
credit that might indicate a higher risk, and the need to do that. 
So, we try to balance those, those things. 

Ms. BLACK. Mr. George, could you also weigh in? 

Mr. GEORGE. Yes, thank you. As you are well aware, refundable 
credits are available to people, even — whether or not they have a 
tax obligation. And as Ms. Ingram indicated, it is the tax-exempt 
community in this instance that has access to this credit on a re- 
fundable basis. 

We have estimated that there are over $36.4 million in refund- 
able credits that have been requested thus far, using this credit, 
and that overall, the non-business, so the non-refundable credits, 
are at around $379 million. 

I believe that additional information can be helpful, if it is used. 
The IRS requests a lot of information that it does not necessarily 
utilize. And so I share Ms. Ingram’s concern about overburdening 
taxpayers unnecessarily. But at the same time, again, any informa- 
tion that can help stem inappropriate requests, improper requests 
for the credit, that — will help the IRS better do their jobs. 

Ms. BLACK. Thank you. I yield back my time. 

Chairman BOUSTANY. Mr. Becerra, you are recognized. 

Mr. BECERRA. Thank you, Mr. Chairman. And to the two of 
you, thank you very much for the update on the information. 

We could get very technical sometimes, and when you go into the 
weeds you lose a lot of folks. But at the end of the day, what we 
are talking about is trying to figure out how to make a tax credit 
that is going to small businesses who offer health care to the em- 
ployees work. And we need to get the information out there, be- 
cause it is a new tax credit. These small businesses that have been 
filing taxes didn’t have this before. Many small businesses are 
making decisions on whether or not to offer to their employees 
health insurance to begin with. And sometimes these small busi- 
nesses are trying to file their taxes without a lot of professional 
help, because it is expensive to get professional help. 

And so, it is good that we are doing a hearing. But Commissioner 
Ingram, as we have just heard, we can’t make — or can’t reach — 
conclusions yet without all the information to know how it is work- 
ing best, where we can make changes. And I think, Mr. George, 
you would agree that once we have the full set of data that help 
us understand how this credit has worked so far, you can then 
come back to us and really give us some concrete ideas of how to 
make it work best. 

This, at the end, is a bridge. This tax credit is a bridge to get 
us to the point in 2014 when we have the full implementation of 
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the historic health care reform, so that small businesses will be 
able to offer to their employees real health insurance. 

Now, I just wanted to check on something. Small businesses are 
paying, on average, for health insurance for their employees, for an 
individual employee, something in the order of $5,300 a year. And 
if that employee has a family, and if the business offers an insur- 
ance policy for the family, it is about $14,000 a year. That is a 
chunk of money that a small businessman or woman who is trying 
to survive a business is making, in terms of a commitment to his 
or her employees. 

And I think all of us applaud a small business man or woman 
who figures out a way not only to make a profit, but at the same 
time to offer decent affordable health care to their employees. So 
this tax credit, which gives them some assistance to be able to offer 
that, or to keep offering that health insurance, is something we 
should try to really make work well. And so we thank you for your 
testimony. 

But my concern is this. And, Commissioner Ingram, you know 
this directly, because you work in the IRS under the Commissioner. 
If the Commissioner is sending us a letter essentially saying, “The 
budgets you are sending us don’t give us a chance to do the out- 
reach, don’t give us a chance to do the enforcement” — sometimes 
the enforcement brings to the American taxpayer savings of $7 on 
every dollar of enforcement we spend, because we are able to go 
after the tax cheats and so forth — that we do more harm for pro- 
grams like this tax credit if we don’t give you the ability — which 
I think Inspector General George would agree is necessary for 
you — to police the activity of this new tax credit. 

And so, let me paraphrase what the Commissioner said in a let- 
ter recently to Congress. Cuts of the magnitude in their budget 
contemplated in the current appropriations bills would lead to no- 
ticeable degradation of both services and enforcement, and would 
have a serious detrimental impact on voluntary compliance for 
years to come. He goes on to give some specific examples of how 
this would hurt small businesses if we don’t provide the IRS the 
funding it needs to do its work properly. 

And so, I hope what you will do is let us know what resources 
you need, one, to make the credit less complicated; two, to do effec- 
tive outreach to make the credit work for those small business men 
and women; and three, let us know what resources you need to not 
have this impact the work that you have to do not just on this tax 
credit for small businesses, but for everything else you have to do 
to make sure that those who are willing to voluntarily comply with 
the Tax Code do so in a way that isn’t harmful to them. 

It is hard for me to ask you a lot of questions, because the data 
you have is incomplete. But I do appreciate that you are willing to 
give us an update, and point out some of the areas where we can 
try to help you make this work. But I would hope that what we 
don’t do is make it harder for a business that right now is willing 
to offer health insurance to its employees at a time when times are 
so tough. We make it more difficult for them to take advantage of 
a tax credit that was meant to help them offer to American people 
who are working a chance to get decent, affordable health care. 
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And so, I appreciate your being here. I look forward to hearing 
from you again, once we have the complete data and can make 
some real judgements about the program. 

So I thank you, Mr. Chairman, for holding this hearing, and I 
thank the witnesses for having been here. 

Chairman BOUSTANY. Thank you, Mr. Becerra. Ms. Jenkins. 

Ms. JENKINS. Thank you, Mr. Chairman. Thank you for holding 
this hearing, and thank you both for being here. 

Proponents of the tax credit claim that it has been designed to 
provide an incentive to small businesses to offer health insurance 
to their employees. However, according to the Small Business Ad- 
ministration report released in September, this credit will pri- 
marily benefit those businesses that already offer health insurance. 

So, for both of you, from your experience with this credit, is there 
data available that could tell us whether the tax credit is being 
used by small businesses that otherwise have not offered health 
care? And do you have any data on the amount of small busi- 
nesses — those with 10 or fewer employees — that offer health insur- 
ance coverage to their employees? 

Mr. GEORGE. Actually, I do not at this time, Ms. Jenkins, have 
that information. 

Ms. INGRAM. At the IRS we don’t have a good way of knowing 
who already offers health insurance. So the data question isn’t one 
that we can really help you with at this point. 

I think the key is when we go out and we ask people what their 
experience was in the first filing cycle, one of the things they men- 
tion is that because the act was passed in March, or toward the 
end of March, that many of them had already locked in to their 
health care decisions, because they tend to make — in the industry 
they tend to have calendar-year health packages for their employ- 
ees if they have health care. 

So, what we have been told by small businessmen is that even 
if they don’t have health coverage today they will consider it. But 
we don’t’ have any data that would be responsive to your question. 

Ms. JENKINS. Okay. Well, thank you. If data becomes available, 
I hope you will share it with us. 

And Commissioner Ingram, the IRS agreed with TIGTA that the 
use of professional employer organizations pose a problem with re- 
gard to the small business tax credit, and it appears that this is 
a long-standing problem for the IRS. How do you intend to address 
the problem with regards to this credit? 

And, given that it is really not a new problem, are you confident 
you can resolve the issue so that the IRS can properly link employ- 
ers and their employees? 

Ms. INGRAM. Well, Congresswoman, I always get a little nerv- 
ous about getting too specific about methodology of finding prob- 
lems, because I don’t wish to give anybody any ideas. But in the 
conversations with the inspector general’s team, and in the sugges- 
tions made in some recent reports as well as in this one, we are 
looking closely at what we could do administratively to make the 
kind of connections and the kind of crosswalks that Mr. George has 
mentioned. 

There are a lot of ideas, and we are working through the logistics 
of each one. I would say most of them cost money, and we need to 
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do it efficiently. And we also, as I mentioned before, need to do it 
in a way that doesn’t throw taxpayers who have no problem into 
a filtering system that creates work for them. 

So, I think there are some things we can do. We are working on 
the logistics and the ideas that we continue to throw back and 
forth between our teams. 

Ms. JENKINS. Okay, thank you. Inspector General George, this 
hearing was designed, I think, to highlight the complexity of the 
tax credit as a key factor as to why small businesses maybe have 
not raced to embrace the credit. This is despite TIGTA’s findings 
that the IRS made extensive efforts to implement the credit. And 
I think our next panel, we are going to hear from small business 
men and women about the burdens that they are dealing with. 

But I am just curious, Mr. George. This tax credit also puts an 
administrative burden on already scarce resources for the IRS. So 
can you elaborate on the amount of time and effort the IRS has de- 
voted to administrating this credit, and if you have any ideas on 
what we can do to simplify it? 

Mr. GEORGE. Yes. I would just simply elaborate on a point that 
I embraced earlier. When I made reference to the IRS expending 
$1 million trying to alert people as to the availability of the credit, 
that $1 million was spent simply on sending 4.4 million postcards 
to taxpayers. So that was just the start of this. 

Again, they have requested almost $25 million in the most recent 
appropriations to help implement this credit. And I would simply 
note also again — this goes back to an earlier point that you 
raised — the IRS did a lot of focus groups. They did good outreach 
to people. And a lot of the responses that they received was that 
this is such a complicated credit in which to implement, that a lot 
of their customers were uncertain as to whether the cost benefit 
analysis really paid off for them. 

Ms. JENKINS. Just to clarify, so have we requested nearly $25 
million to implement a credit that in 2010 was supposed to cost $2 
billion? 

Mr. GEORGE. That is my understanding, but I think I would 
defer to Commissioner Ingram for the exact figure. 

Ms. INGRAM. The President’s proposed budget had about $24 
million — something like that — in it, which was requested in order 
to work on the examinations coming out of the first cycle, as well 
as to work with the second cycle of filings. It also was to cover the 
work around the adoption credit which, as I mentioned earlier to 
Congresswoman Black, was — did involve additional documentation 
and a much different process. 

Ms. JENKINS. Okay, thank you. I yield back. 

Chairman BOUSTANY. Dr. McDermott. 

Mr. MCDERMOTT. Thank you, Mr. Chairman. I am pleased that 
we are having a hearing, but I am not quite sure of the value of 
it, because I learned very early — I think it was in geometry in 
about sixth grade — that with one point you can’t draw a line. You 
have to have two points or three points or four points. And the only 
points we have are 228,000 and then 309,000, which looks like 
things are going up. So I think that it means that more people are 
taking advantage of this. 
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But what I am struggling with is trying to fi^re out how do you 
get a credit like this known by the small business people in this 
country. These are people with 25 or less employees and their em- 
ployees are paid less than $50,000, on average. And they are strug- 
gling to keep it together in the worst economy in years. And so 
they get a card. 

Now, I don’t know how many people have ever received a card 
from the Federal government that they didn’t pay total attention 
to. Or, how many of you received a political brief from somebody 
on a card that you didn’t pay total attention to? But you send out 
four million cards. 

Now, I understand that you sent them to businesses under 25 
employees, and average salaries of less than 50,000. But you had 
no data about who had or who was offering health insurance. Is 
that correct? 

Ms. INGRAM. That is correct. 

Mr. MCDERMOTT. So, a tax credit aimed at people who are of- 
fering a tax credit, and one that is in the middle of a year, they 
are going to get a card in July. People are saying, “What am I get- 
ting a card in the IRS in July about?” Because this says something 
about tax credits. “I am not filing until January,” or whatever. 

Give me a better design to get it to the people who would benefit 
from it. Because it defies my understanding of why somebody 
wouldn’t want to figure it out if they could save money, if they 
could get 35 percent back of their premiums that they have paid, 
why wouldn’t they apply for that? 

I mean what should have been done to make it better? How 
would you make it simpler — help us. 

Mr. GEORGE. Well, Mr.— if I may? 

Ms. INGRAM. Go ahead. 

Mr. GEORGE. Thank you. The community which, for the most 
part, would take advantage and be involved in this credit is such 
that they most likely would use tax preparers. And so, it would 
have behooved the IRS to focus their efforts on reaching out to tax 
preparers, the tax preparer community, and they have done that. 

But, that focus, whether it is through the national tax annual 
programs they put around the country, or through more directed 
mail to groups that represent tax practitioners — the National Asso- 
ciation of Tax Preparers and the like — to help spread the word, 
there could have been much more of a targeted approach here, I 
think, that would have helped address the question you are raising. 

Ms. INGRAM. Yes. I think that one reason we turn to the post- 
cards, any time there is a new piece of legislation and — that is im- 
mediately effective, and we are worrying about how do people. A, 
know about it in the first place, and then who is — who needs to 
know detailed information about it and how to do it, and so forth, 
we have tended in the small business community to look at — the 
small businesses need to be aware, but they tend to turn to their 
practitioners and advisors to solve it for them. So, we have received 
anecdotes of practitioners telling us, “Yes, my client brought me 
the postcard.” 

So we tried to do a two-prong track during 2010 to get both of 
those needs addressed, both awareness and the professional ability 
to assist their clients in figuring out what they wanted to do as a 
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business. Because some of those decisions needed to happen during 
that year, we were anxious to do that outreach ahead of what we 
might normally do with the filing season cycles, and that is why 
we acted 

Mr. MCDERMOTT. Okay. So in about a month or 2 months, we 
are going to start a new filing season. And all the filers, now all 
the preparers, will have had 2 years to know this exists. Is that 
correct? 

Ms. INGRAM. They have been through one cycle and be starting 
their second cycle. 

Mr. MCDERMOTT. They will be starting their second cycle. And 
they will have had at least one notice from you. Have they had any 
further notices about the fact that this tax credit exists? 

Ms. INGRAM. We haven’t done direct mailings of the same kind, 
but we have tried to be very visible out at conferences and pro- 
grams. We have tried to do cost-effective tools like webinars for 
busy practitioners and small business men who have trouble taking 
time away to go to a conference, and we have tried to increase the 
kinds of materials from alert flyers, all the way to how-to kits that 
are available for practitioners to use themselves or with their cli- 
ents. 

This evolution of the materials that we have been developing and 
the outreach we have been doing is very much in response to the 
feedback discussions that we have had with small businesses them- 
selves, as well as with the practitioner groups. 

So the advice that we have received, consistent with what Mr. 
George said, was, having done the awareness to a certain point, to 
turn to the professional channels and focus on tax practitioners, 
those assisting businessmen in decisions around insurance prod- 
ucts, and the software industry, to see if through tools like dif- 
ferent software or different return filing mechanisms, things could 
be made more clear and easier for the businesses themselves. 

So, that is our shift from the first filing cycle to the second filing 
cycle to try to reach the right people and leverage that. 

Mr. MCDERMOTT. So we need another hearing at another time 
to find out the results of your efforts. 

Ms. INGRAM. Whenever you would like to ask me to come, sir. 

Mr. MCDERMOTT. Thank you, Mr. Chairman. 

Chairman BOUSTANY. I thank the gentleman. Mr. Marchant. 

Mr. MARCHANT. Thank you, Mr. Chairman. We are all going 
through tough economic times now. We are trying to reduce the 
Eederal budget, the spending cuts. That is what we have been sent 
to Washington to do. In these hard economic times, all of the gov- 
ernment has to find a way to work more efficiently. And the IRS 
will be no exception. 

What is the IRS doing on trying to stop fraud on this particular 
credit that is being requested? Ms. Ingram. 

Ms. INGRAM. We have a two-prong approach, sir, on this credit. 
One is designed around the non-refundable credit, the one that is 
going to more than 95 percent of the people claiming the credit, the 
business side, and an augmented methodology that we are using on 
the refundable credit side with the small exempt organizations or 
employers. 
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All the returns go through certain kinds of checks that are the 
same for hoth groups. And these involve filters and checks that are 
a comprehensive set developed based on all of our experience with 
other kinds of credits, including advice that we received from peo- 
ple like TIGTA and GAO. 

And then, on the refundable side, we add certain additional fil- 
ters that might be particular to that type of community, that type 
of group, because those — with the refundable side, we are pulling 
before payment is made. 

Mr. MARCHANT. Yes, sir. 

Mr. GEORGE. Mr. Merchant, if I may, again, while they are 
doing yeoman’s work in certain areas, this is an Achilles heel for 
the Internal Revenue Service. If they don’t address problems — and 
especially in the refundable credit area — at the outset, during the 
processing of it, the moment the credit goes out the door it changes 
the dynamic of the situation entirely, in that it costs much more 
to try to recover dollars that have already been sent out the door 
than it would to prevent them from going out in the first place. 

And so, again, while this is a tax policy issue, and we touched 
on this earlier, if they could buttress up their math error authority 
policies in both this area and elsewhere, that would allow them to 
prevent — make corrections to tax forms before they go out, as op- 
posed to having to subsequently audit and/or reach out to organiza- 
tions and individuals who inadvertently received or erroneously re- 
ceived tax credits. 

Mr. MARCHANT. With the time I have left, the biggest concern 
I have about this tax credit was when the Administration was sell- 
ing this affordable health care act to the public, millions of small 
businesses heard the message that they were going to get a tax 
credit, they were going to benefit if they provided health care for 
their employees. Yet when we are given an explanation of this tax 
credit and given this chart, I don’t know of a small business in my 
district that would look at this chart and say that this is a simple 
tax credit. 

And my biggest concern is that the compliance, the cost that it 
would take for a small business to employ an accountant to simply 
navigate through this chart and navigate through the qualifica- 
tions, in many cases, would far outstrip any savings that they 
would get from the credit. So I think it is a testament to the com- 
plexity of this, the Code, to say that 4.4 million people were told, 
‘You might qualify by it,” and 309,000 claimed it. 

Do you — have you figured out what the average tax credit issued 
to an applicant that takes advantage of it is, Ms. Ingram? 

Ms. INGRAM. I tend to be somewhat allergic to raw data, but 
it is several thousand. And it depends very much on the situation 
of that small business. I have heard from small businesses that 
they received 5,000, and I have heard from small businesses that 
it has been smaller. So it very much depends on where they land, 
in terms of their size and the kinds of premiums that they pay. 

Mr. MARCHANT. Thank you very much. 

Chairman BOUSTANY. Mr. Paulsen. 

Mr. PAULSEN. Thank you, Mr. Chairman. And thanks for hold- 
ing this hearing. It is pretty clear from some of the discussion testi- 
mony this morning that you have a tax credit that small businesses 
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were probably primarily hoping to take advantage of, and it is obvi- 
ously the folks that are taking advantage of it or using it is sub- 
stantially lower, or significantly lower — surprisingly lower — than 
was ever expected, about 8 percent of those that are eligible. 

I know we are going to hear from some folks in the next panel 
that will be able to talk a little bit about why that might be the 
case, but I want to dive a little bit deeper. And I assume a lot of 
it is about the complexity, but I do want to follow up a little bit 
and ask this question. Because it does seem that it is the burden 
perspective that is one of the reasons why companies are not par- 
ticipating in it. 

And I just — I remember I spoke to one small manufacturing com- 
pany in my district about health care in particular, and to its credit 
this company does provide health insurance for its employees. And 
like many companies, this company is seeing its health insurance 
rates go up. But I think the reaction that I heard from the leaders 
that I talked with at the company when they say, “Look, we are 
covering our health care costs, we wish Congress would address the 
cost issue, but we are not going to participate in any of the poten- 
tial benefits in the new health care law, because we are not con- 
vinced it is worth the time and the effort to participate in these po- 
tential benefits.” 

And so, I mean that is of concern. I think it adds to the whole 
factor of uncertainty and how companies are investing in their peo- 
ple and in their equipment in the down economy. 

But let me do this. Let me ask this question, because we talked 
a little bit about fraud and accuracy. I want to dive a little bit 
deeper. Mr. George, in the report on the IRS efforts to implement 
the small business tax credit, you discuss the problems with track- 
ing employees when employers are using these professional em- 
ployer organizations. Can you explain a little bit about exactly 
what the problem is in regard to the credit, and how the IRS can 
fix the problem for — when these organizations are actually used? 

Mr. GEORGE. Yes. One of the points that I raised earlier was 
simply having the IRS have the ability to cross-check the Employee 
Identification Number between the PEO, the Professional Em- 
ployer Organization, and the entity which they are representing. 

Now, I don’t know whether or not the commissioner thinks that 
the IRS needs legislation in order to accomplish that. But again, 
we recommended that over 2 years ago in a report that related to 
this. 

Going back to your point about complexity, sir, what we have 
found in our study of this matter is that the taxpayer, in order to 
take advantage of this, has to determine which employees may be 
counted for credit purposes, what constitutes a qualifying arrange- 
ment, determining the number of FTEs for the purposes of the 
credit, determining the annual wages for purposes of the credit. 
The premium payments for purposes of the credit are capped, so 
they have to make sure that they don’t exceed that. The phasing 
out of the credit, if the number of FTEs exceeds 10, and the aver- 
age amount of wages exceeds $25,000, as you pointed out, and then 
the effect that state and local credits have on the overall issue. I 
mean that is a factor that needs to be taken into consideration. 
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So, I know there — this is an extraordinarily difficult credit to im- 
plement. Very few people would he able to do it without the help 
of professional preparers. But I will, again, yield to the commis- 
sioner. 

Mr. PAULSEN. Well, and let me just — ^because it sounds like, 
okay, there is complexity, obviously. But if the math is correct on 
the form, the company could be complying from the math perspec- 
tive but there could be erroneous — not fraud, potentially, but erro- 
neous reporting based on these professional service organizations 
that may be employing the individuals, rather than the true small 
business. 

And so, I mean, how do you get away from doing an actual audit? 
You know, Ms. Ingram, Commissioner Ingram, how do you get 
away from doing an actual audit? Does the IRS plan to audit more 
companies, more businesses? And, in particular, now that tax-ex- 
empt entities are eligible for this credit taken against income, 
which has not been a practice in the past, from what I understand, 
with other credits, I mean, does the IRS plan to audit and increase 
audits for tax-exempt entities? 

Ms. INGRAM. Well, one of the interesting things on the tax-ex- 
empt entity side is, because that is a refundable credit and we have 
additional filters involved, we have been very interested in what 
kinds of folks are getting kicked out by those filters. 

And so, learning from the profile, the demographics of which or- 
ganizations seem to be hitting filters on that side has been impor- 
tant for us to monitor and to figure out how to tweak or cross-check 
those filters to make sure that we are getting the folks who do ap- 
pear to have a reason that we should correspond with them prior 
to payment, and those which are getting caught up, and which we 
could resolve without contact. 

A good example would be — is if you were going to check certain 
databases about an exempt organization, you might find that a 
church that has no requirement to apply to be exempt, nor a re- 
quirement under the statute to file an annual return, might get 
kicked out and yet is filing an employment tax return and has the 
right range of employees and wages. 

So, that is a good example of kick-outs where we want to look 
at what is getting kicked out, and make sure that we are cali- 
brating it to fit what really needs to be pursued 

Mr. PAULSEN. And, Commissioner, I know my time is just out. 
But can you just tell me, so does the IRS intend to do increased 
audits of tax-exempt entities as a part of this now? 

Ms. INGRAM. If a tax-exempt entity has claimed a credit that 
we can’t be comfortable with, we will correspond with them prior 
to payment. 

Chairman BOUSTANY. Mr. Kind. 

Mr. KIND. Thank you, Mr. Chairman. I appreciate you holding 
this important hearing. Hopefully, we will have another oppor- 
tunity at some point to reconvene and have another hearing and 
an update because I think, in a lot of respects, it is a little pre- 
mature. Obviously, the credit didn’t take effect until last year. The 
Affordable Care Act didn’t pass until March of last year. We are 
still waiting to see all the small business filings coming in, and the 
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impact, who is going to take the credit. So, in some respects, it is 
a little bit premature. 

But let’s get to the complexity a little bit, because I think we all 
have a shared goal. When you take a look at the number of unin- 
sured individuals in this country, the vast majority of them are 
working people in small businesses. In fact, for small businesses 
the size of three to nine employees, less than half of them are offer- 
ing health care coverage for their employees today. 

So, if we are going to be serious at all about trying to attack the 
number of uninsured, you have to do something to deal with small 
businesses to make it more affordable. And that is why, in previous 
years, there has always been bipartisan support for providing tax 
relief to small businesses and providing health care coverage for 
their employees. That is what we are trying to attempt here. 

Now, if there is a problem with complexity, let’s address that and 
come up with some recommendations on what we can do to tighten 
it up and make it less complex. That is what I hope we can try to 
accomplish at a hearing and the feedback that we are getting. 

But, Mr. George, based on your study and analysis of the credit 
so far, have you offered any recommendations on how to simplify 
the tax credit to deal with the complexity that is out there right 
now? 

Mr. GEORGE. Again, it is the Secretary of the Treasury that has 
delegated substantive tax policy to the Office of Tax Policy. And so, 
I am not here to advocate any particular 

Mr. KIND. Right. 

Mr. GEORGE [continuing]. Substantive tax policy. That said, 
something as simple, again, as math error authority, expanding 
it 

Mr. KIND. Sure. 

Mr. GEORGE [continuing]. So that — to keep the IRS from having 
to send out money when they know there is a problem, and yet 
they don’t have the authority to keep that money from going out, 
which would be a simple solution to this. 

Mr. KIND. I am talking from the employer’s point of view, trying 
to simplify so that it is easier for them to take advantage of the 
t&x credit 

Mr. GEORGE. Well, when you 

Mr. KIND. Are there any recommendations that you have there? 

Mr. GEORGE. Well 

Mr. KIND. Ms. Ingram, has IRS been looking at this at all, as 
far as steps that we could take to try to simplify it, or can IRS do 
it on your own? 

Ms. INGRAM. I think that what we have to do, from our perspec- 
tive, is look at whether we can simplify forms, simplify instruc- 
tions, get better how-to kits in people’s hands, help them with deci- 
sion trees to reduce the number of questions they need to ask 
themselves. 

Many of the portions of the provision are getting at more com- 
plicated business arrangements, and not everybody needs to 

Mr. KIND. Right. Well, Ms. Ingram, just for the sake of clarifica- 
tion now, it is not mandatory that a taxpayer complete the work- 
sheets and the instructions in order to claim the tax credit. Is that 
right? 
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Ms. INGRAM. Absolutely. 

Mr. KIND. Now, just so I am clear — and I have my own calcu- 
lator on my website for small businesses to plug in information to 
see what they could qualify for under the tax credit — check me if 
I am wrong, but is it basically three pieces of information a small 
businesses owner is going to need or provide the accountant in 
order to take advantage of the tax credit? One, individuals consid- 
ered as employees; two, employee hours of service; and three, em- 
ployee wages paid. Are those basically the three criteria that they 
are going to need to plug in, in order to determine their tax credit 
under this? 

Ms. INGRAM. That is where most of the math questions are, yes. 
They do need to make sure that the insurance they are providing 
and the employer’s share of the contribution also meets the rules. 

Mr. KIND. And that is the 50 percent rule. 

Ms. INGRAM. Yes. 

Mr. KIND. And most states, like Wisconsin, already require that 
at the state level. So, that is not a problem. I mean that is some- 
thing that already applies. 

But those are basically it. And I can’t think of a small business 
owner who wouldn’t know that data or those facts that they could 
just plug in. Otherwise, your business probably isn’t going to be 
open very much. If you don’t know how many employees you have, 
how much you are paying them, and how many hours they are 
working, there is a problem, I think. 

Am I missing something here? Is it more complicated than that? 

Ms. INGRAM. I think the thing that we have been trying to lis- 
ten to when we talk to stakeholders and small businesses and advi- 
sors is to try to hear where they would like assistance, where we 
could make it simpler, where we could say, “Answer these couple 
of questions, and if the answer is yes for each of them, go straight 
to” 

Mr. KIND. And the only reason you see a chart like this is just 
to score cheap political points and to confuse people. I mean real- 
istically, this is what this is all about. But do you know, Ms. 
Ingram, how many small business owners that are filing taxes 
have a paid preparer, professional preparer, doing it for them? 

Ms. INGRAM. I don’t have the exact statistic, but it is high. 

Mr. KIND. It is pretty 

Ms. INGRAM. It is high. 

Mr. KIND [continuing]. Pretty high number. Right. 

Ms. INGRAM. Yes. 

Mr. KIND. And they are the ones who are supposed to have the 
expertise in being able to take advantage of all the credits, all the 
deductions that small business owners can claim anyway. Is that 
right? 

Ms. INGRAM. Yes, it is why we are shifting our strategy for out- 
reach for the next cycle, to include the 

Mr. KIND. Professional preparers. 

Ms. INGRAM [continuing]. Tax preparation industry, the elec- 
tronic industry, to see what they can also do. 

Mr. KIND. Great. Thank you. Thank you, Mr. Chairman. 

Chairman BOUSTANY. Mr. Reed. 
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Mr. REED. Thank you, Mr. Chairman. Mr. George, your point 
was very well taken about chasing the money once it is already out 
the door. That is a very practical point. Coming from a small busi- 
ness world, I know exactly what that issue relates to. 

So, my question actually is to Ms. Ingram. You talk about the fil- 
ters as being kind of a primary tool — if I am hearing your testi- 
mony correctly — the filters being the primary tool to prevent that 
from occurring. Can you just articulate what are you — what kind 
of filters are you deploying? How are you determining those? What 
are you — how does that process work? 

Ms. INGRAM. I will try to be responsive, but again I am going 
to be a little cautious about specificity. 

But the — for all returns we do a certain number of layers of vali- 
dating the return itself, of looking for basic indicators of fraud that 
might be, for example, of interest to our criminal investigation 
unit. So there is sort of the basic process that returns go through. 

In addition, we have a set of filters that are designed around 
cross-checking secondary information inside the service, informa- 
tion that we would not be able to use the ordinary type of math 
error to address. And, depending on whether it is refundable or 
non-refundable — because historically, the risks are quite different 
in our experience — we either use the additional filters to kick out 
any real outliers immediately, but otherwise to identify cases in 
which we would like to correspond, even if the return is processed 
first. Whereas, on the refundable credit side, we do all of that be- 
fore any dollars leave the house. 

Mr. REED. Okay. And then, so what kind of success rate are you 
demonstrating with utilizing those filters, for example, on this 
credit? How are you — what is the metric that you are using in the 
agency to determine whether the filters are working or not? 

Ms. INGRAM. Well, we do that a couple of ways. And really tell- 
ing how well they are working here is going to take a little bit of 
time. 

One of the things we looked at in designing our program was the 
work that we had done around the COBRA issue a couple of years 
ago. And GAO actually came in and looked at our filters there, 
threw some fake test cases at us, which we caught all of So we 
thought we had a pretty good methodology developed through that 
experience, thought we had gotten some good advice in that case 
from GAO. And so we took a similar approach here. 

In the general business credit area, as I mentioned before, we are 
just not seeing the big issues in the early kick-outs in this return, 
in this issue. 

Mr. REED. Okay. So then, beyond filters, what other tools are 
being utilized to make sure that it is being monitored appro- 
priately? 

Ms. INGRAM. Well, the filters are particularly good for up-front 
identification, and the trick always is to get the filters right, feed- 
back from our own observations, as well as from our oversight bod- 
ies. 

The other thing is to check on whether the filters are effective 
is also to sample and look at some returns, some of which went 
through filters and some of which did not kick out. There are var- 
ious ways in which we try to look at sort of control groups — I don’t 
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know what you want to call that — to see what is being caught and 
what didn’t get caught. 

Mr. REED. Okay. Mr. George, did you have any additional infor- 
mation on that? 

Mr. GEORGE. Again, I am repeating from my oral statement — 
the IRS does have a program to attempt to identify taxpayers who 
don’t file employment tax returns, and yet might still be able to 
have this legitimately paid by a PEO, the Professional Employer 
Organization. But the IRS truly can’t tell the difference between 
whether or not the PEO had the responsibility to comply with this, 
or that the employer does. 

And so, when it is something that basic that they still can’t de- 
termine, it is troubling. It is problematic, and I think would lead 
to more difficultly. 

Mr. REED. And that is a great point, because that would be — 
that would seem to me to be a very simple check. If you are doing 
the payroll tax and you are filing that, that you would match that 
up with the provider. What is the barrier to that? What am I miss- 
ing? 

And that seems like a very simple — Ms. Ingram, what am I miss- 
ing, why that doesn’t match up with each other? 

Ms. INGRAM. I think the issue is if one of our filters for the 
small business is to compare their information about this credit 
with their employment tax filings, and if they have hired a firm to 
do that for them, the information may be in the system under two 
different employer identification numbers, and it is the connection 
that Mr. George is referring to. 

Mr. REED. So how do we fix that? How do we fix that, Mr. 
George? 

Mr. GEORGE. Their computer systems need to be updated. 
There is no question about that. That would seem like low-hanging 
fruit, but it depends on the resources available to them, and their 
priorities. 

Mr. REED. All right. My time is up. Thank you, Mr. Chairman. 
I yield back. 

Chairman BOUSTANY. I thank the gentleman. Inspector Gen- 
eral George and Commissioner Ingram, we thank you both for 
being here today and for testifying in front of the Subcommittee. 
Please be advised that Members may have written questions they 
would like to submit to you, and we would ask that you respond 
to those, and they will be made part of the official hearing record. 

And with that, we will conclude our first panel. Thank you. 

Mr. GEORGE. Thank you, Mr. Chairman. 

Ms. INGRAM. Thank you, Mr. Chairman. 

Chairman BOUSTANY. I will ask the second panel to come up 
and take their seats. 

I would like to welcome our second panel. We have Ms. Patricia 
Thompson, who is with the American Institute of Certified Public 
Accountants, and is chair of its tax executive committee. We have 
Mr. Todd McCracken, who is the president of the National Small 
Business Association. And Mr. Hisel is co-director of Home Re- 
source. I want to thank you all for being here today to testify in 
front of the Subcommittee. 
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You will each have 5 minutes to present your oral testimony, 
with your full written statement being made a part of the official 
record. And, Ms. Thompson, we will begin with you. 

STATEMENT OF PATRICIA THOMPSON, CHAIR, AICPA TAX EX- 
ECUTIVE COMMITTEE, AMERICAN INSTITUTE OF CERTIFIED 

PUBLIC ACCOUNTANTS, WASHINGTON, DC 

Ms. THOMPSON. Good morning. Chairman Boustany, Ranking 
Member Lewis, and Members of the Subcommittee. My name is Pa- 
tricia Thompson, I am a CPA and chair of the AICPA tax executive 
committee. I am also the tax partner at a small CPA firm in Rhode 
Island. And I would like to thank the Subcommittee for the oppor- 
tunity to appear at today’s hearing. 

This credit was designed to encourage small businesses and 
small tax-exempt organizations to offer health insurance to their 
employees for the first time, or help them afford coverage they al- 
ready have. The AICPA does not have a position supporting or op- 
posing this incentive. My testimony today is based on our members’ 
experiences with working with small businesses, and will focus on 
the technical aspects of the credit, and address how they can be im- 
proved to make the exercise of the tax credit simpler and more 
transparent. 

The AICPA has a long-standing tradition of advocating for sound 
tax policy. The tax law should be simple, so that taxpayers can un- 
derstand the rules and can comply with them correctly in a cost- 
efficient manner. 

Transparency is an important partner with tax simplification. 
Transparency is the basic notion that taxpayers should know, 
namely, that a tax or a tax incentive exists, and how and when the 
tax incentive applies to them. 

Based on our members’ experiences working with small busi- 
nesses, we believe there are a number of areas where the new code 
section 45-R could be made simpler. We understand the challenges 
Congress faces as it tackles the complex issues inherent in drafting 
tax legislation, and appreciate your diligence in trying to do the 
right thing for taxpayers. 

The IRS should be complimented on providing guidance on the 
application of the credit, and also on informing taxpayers and tax 
professionals on the availability of the credit. 

Since most small employers did not know until the end of the 
year or later, when their tax returns were prepared, whether or not 
they qualified for the credit, there was less incentive for them to 
provide health insurance coverage. Also, many of the variables, 
such as the number of full-time equivalents and the hours worked 
per employee are difficult to estimate early in the year. It was not 
very helpful for most employers with 10 or more employees to 
begin testing eligibility or potentially calculating the credit before 
the end of the year. 

Many taxpayers found the credit to be quite complex, because the 
definitions of “eligible small employer,” “full-time equivalent em- 
ployees,” and “employee” are not straightforward or consistent with 
other definitions in the Code. For example, the definition of “eligi- 
ble small employer” was unique to this provision. The business was 
required to accumulate information sometimes not readily avail- 
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able, and perform several complex calculations before it knew 
whether or not the provision applied to them. 

It is also necessary to evaluate each qualified health plan to de- 
termine if the employer makes sufficient non-elective contribution 
on behalf of each employee, as well as determining the premiums 
eligible for the credit. 

Other complexities include the calculation of the number of full- 
time equivalent employees, and the phasing out of the credit, once 
an employer’s full-time equivalent count exceeded 10, or its average 
annual wages exceeded $25,000. For small — some small employers, 
it was not uncommon this year for tax preparers to have spent a 
significant amount of time necessary to prepare an entire small 
business return, just on the credit calculation, only to find that the 
client did not qualify for the credit. 

The AICPA believes the tax credit should be simplified. We sug- 
gest that you consider changing the definition of a small business 
to either base the definition on gross receipts or employee count 
from the prior year, or the average of the prior two years. Prior- 
year information would be readily available, allowing small busi- 
nesses to calculate early in the year the tax savings for purchasing 
or continuing the health insurance. 

We also suggest that the phase-out calculations for the employee 
count and the annual salary be eliminated. Phase-outs create dif- 
ficulties in estimating an employer’s benefit from purchasing or 
continuing to provide health insurance coverage. We appreciate 
your efforts in examining some of the difficulties that businesses 
face in navigating through the rules of this credit. 

Thank you again for the opportunity to testify, and I am happy 
to answer any of your questions. 

[The prepared statement of Ms. Thompson follows:] 
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AMKRICAN INSTITITE OFCF.RTtFlEO Pl/BLIC ACCOUNTANTS 

TESTIMONY BEFORE THE 
SI BCOMMITTEE ON OVERSICHT 
COMMITTEE ON WAYS AND MEANS 
II.S. HOUSE OF REPRESENTATIVES 

HEARING ON SMALL BUSINESS HEALTH INSURANCE TAX CREDIT 
NOVEMBER 15. 2011 

Good moniing Chainnan Bousiany. Ranking Member Lewis and Members of tbe Subcommkiee. 
My name is Patricia Thompson. I am o CPA and Chair of the Tax R.xccutivc Commiuec of the 
American Insiiiuie ofCcnificd Public Accounuini.s (“.AICPA'’>. My lesiimony today Is based on tmr 
members' experiences working with smoll business clienis. 1 am the Tax Partner at Piccerelli. 
Gilstein & Company. Ll.P, a CPA firm in Providence. Rhode Island, and have been with the firm for 
over 32 years. I would like to thank (his Subcommittee for the opportunity to appear at today's 
hearing on the implementation and eflcciivcncss of the small business health insurance tax credit. 

The small business health insurance lux credit, enacted as part t»f the Patient Protection and 
Affordable Care Act', was designed to encourage small businesses and small tax exempt 
organizations to olTer health insurance coverage to their employees for the first time or help (hem 
alTord coverage they alrcad) have. The AlCPA does not have a position supporting or opposing this 
tax incentive. However, in m\ testimunv today, I plan to focus on the technical aspects of the credit 
and address specific pix)visions of the credit from complexity and transpareac> perspectives. I also 
will share real life examples of challenges small employers faced this year in either determining 
whether they were eligible for the credit or calculating the credit it.scif. 

SOUND TAX POLICY 

The AlCPA has a longstanding tradition of advocating for sound tax policy. In that regard, the 
AlCPA has developed lax policy concept stalcmenls and published material on fundamcnlnl lax 
reform. One significant guiding principle of good tax policy is simplicity. The tax law should be 
simple so that taxpayers can understand the niles and can comply with them correcll) tmd in a cost- 
cnicient manner. The guiding principles for tax simplificalion are: 

1 1 1 Seek simplest approaches. Once tax lawmakers identify de.sircd tax policy or revenue 
objectives, the .simplest and most transparent approaches to implementation should be sought, 

(2) Minimize compliance burdens. Compliance costs, in terms of both time and money, should 
be minimized and should be commensurate with the resources and abilities of the afiected 
taxpayers. Higher compliance costs may be appropriate for complex busuicss and investment 
transactions, but not for small businesses and small tax exempt organizations. 

(3) Reduce frequency of tax law change. Change in and of itself increases complexity in the 
short run. even if the change will produce long-term simplification. 1ax laws should be 
changed only to address changes in revenue needs, to implement significant changes in tax 
policy, or to alle\ iaie existing complexities and inconsistencies. 


*Pub. L.No. 111-148, 124 Stat Il9t2010h 
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(4) Use consistent concepts and dcHniiions. Inconsistencies in legal concepts and delmiiions 
should be eliminated in existing law and avoided in the drafting of new laws. 

(5) Consider administrative burdens. 'I'hc ability of tax agencies to administer, provide guidance 
on. and enforce the law must be considered in the development of legislotion and 
adininisiralive guidance. 

(6) Avoid limited applicability. Ta.\ rules that apply to a limited set of taxpayers or for only a 
short period of time should be avoided. 

Transparency, another guiding principle of good tax policy, is an important partner with tax 
simplification. Transparency is the basic notion that taxpayers should know, namely, ( I ) that a tax or 
lax incentive exists and (2) how and when the tax or lax incentive applies to them. The more 
complex a tax system is, the less transparent it tends to be. Comple.xity obscures how. when, and on 
whom a tax is imposed (or a lax incentive is available), which increases confusion, frustration, and 
the perception that the lax system is unfair. In addition, obscurity in the lax law may cause harm by 
making it difficult for taxpayers and their tax advisers to plan transactions and comply with the law. 
With regard to (he health insurance tax credit, unintentional misstatements in the credit may result 
when the provision’s applicability is not clear. 

Listed below are the guiding principles for transparency: 

(1) Make the promulgation of a good tax system a priority. Transparency is expected to 
achieve a fair tax law, improved compliance and a healthy economic environment. 

(2) Impiemenl transparent approaches. Ta.xpayers should be able to understand their (rue tax 
and have confidence in calculating their tax liability. 

Increasing the transparency of the lax law should: 

( 1 ) Result in a system that is fairer, and is perceived by ia.xpayers as being fairer; 

(2) Enhance the ctTicicncy of administering the tax system; 

(3) Increase taxpayer and tax practitioner cenainty in tax planning and compliance: 

(4) Reduce lax return ermr rates: 

(5) Provide a stimulus for growth by making economic decision-making more efficient; and 

(6) Reduce the direct and indirect costs of complying with and administering a complex and 
nontransparent tax system, treeing up resources for productive activities. 

GENERAL COMMENTS 

Based on our members’ experiences working with small businesses, there are a number of areas in 
the new Internal Revenue Code (Code) section 45R > Employee health insurance expenses of small 
employers - where our simplicity and iranspaamcy principle.s are not followed. These aa»as warrant 
your attention in order to provide an effectiNe incentive for small employers to provide health 
insurance coverage to their employees. We understand the challenges Congress faces as it tackles 
the complex issues inherent in drafting lax legislation and appreciate your diligence in trying to do 
the right thing for taxpayers. 
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We understand a social objective has been ideniined - the need to reduce the number of uninsured 
individuals. Once this was identified, the simplest and most transparent approaches to 
implementation should have been .sought. Small businesses, or their professional advisors, arc 
increasingly spending more time preparing tax>reiated forms and schedules resulting in significant 
increases in cost for complying widt die law.s. Complex or mullisicp calculations should not be 
required, l ax recordkeeping should closely emulate normal business practices. The language used 
in dednitions, explanations, and eligibility requirements should be understandable by the taiget group 
of taxpayers. Uncertainties and an inability to understand the tax laws should be avoided to reduce 
anxiety and frustration by taxpayers. 

The small business health insurance lax credit wa.s not viewed by most small employers as an 
incentive to provide health insurance coverage to their employees last year. In order for an incentive 
to be effective, taxpayers must know of its exi.sience, know whether it applies to them and how it 
applies to them. Since most small employers did not know until the end of the year lor after the year 
ended when their income lax iieiums were prepared) whether or not they qualified for the credit, there 
was no incentive for them to provide health insurance coverage. Since many of the variables (such 
as, (he number of folUfime equivalent employees and the hours worked per employee) arc ditTicult to 
estimate early in the year, it wa.s pointless for employers or their tax practitioner.^ to begin testing 
eligibility or pnlenlially calculating (he credit. Only in situations where the employer employed less 
than ten full-time employees did it make sense to evaluate, before the end of the year, the benefit of 
purchasing health insurance and taking advantage of the credit The reason for this is explained in 
more detail below. 

ISSUES ENCOUNTERED 

The Internal Revenue Service (“IRS’') should be complimented on providing guidance on the 
application of the credit and aJ.so on informing taxpayers and tax professionals on the availability of 
the credit, flowever, even with this guidance, many lax professionals and taxpayers found the credit 
to be quite complex. The complexity of the credit results from the various components of the credit 
as followsi 

* Definitions used to determine eligibility fur the credit. The definition of eligible small 
employer, full-time equivalent employees, average annual wages, and employee arc not 
straightforward or consistent with other provisions of the Code. 

* Definition of eligible small employer. An eligible small employer was based on the number 
of full-time equivalent employees (F TEs), the average annual wages and the health insurance 
arrangement in place. This detlnition was confusing and hard to apply. It is also inconsistent 
with the definition of small business used in various other Code sections. Examples of the 
definition of small bu.siness include the following: 

o Research credit for contract research expenses under Code section 41 defines a small 
business as any person if the annual av erage number of employees employed by (hat 
person during either of the tw o preceding calendar years was 500 or fewer, 
o Archer Medicxtl Savings Account under Code section 220 defines the term as any 
employer if such employer employed an average of 50 or fewer employees on 
business days during either of the two preceding calendar years. Die provision 
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continues to allow certain growing employers to retain treatment as small employer 
even though the average number of employees cxeeeds 50. 

o Credit tor pension plan startup costs under Code section 45E uses the same denniiion 
in Code section 40K<pK2)ti) which is any employer that had no moie than 100 
employees who received at least $5,000 of compensation from the employer for the 
preceding year. Section 408(pM2)(i) relates to employers eligible lo use Savings 
Incentive Match Plan for Employees (SIMPLE) retirement accounts. 

o The Consolidated Omnibus Budget Reconciliation Act of 1985 (COBRA) 
continuation I'oquiremenis also provide a small employer exception. A small 
employer is one that normally employed fewer Utan 20 employees during the 
preceding year. 

• Phase out of the credit based on number of employees and average annual wages. The credit 
1 $ phased out once the full-tune equivalent employee count exceeds ten and the average 
annual wages exceeds $25,000. The credit is completely ciiminaicd when the employer has 
citlier 25 full-time equivalent employees or if the average annual wages exceeds $50,000. 
fhe full credit is allowed if the eligible small employer has ten or iewer full-time employees 
and the average annual wages do not exceed $25,000. These phase-outs made the credit 
difficult to apply and required numerous calculations before detennining the amount of the 
credit available. 

• Calculating the number of employees. A detcrminaiion lirsl has to be made as lo which 
employees ore counted. Self-employed business owners, more than 2% shareholders. 5% 
owners and these individuals* family members are not considered employees. Part-time 
employees and leased employees arc eligible. Because the eligibility rules are ba.sed In part 
on the number of PTEs, not the number of employees, employers (hat use part-time workers 
may qualify even if they employ more than 25 individuals. 

• Calculating the employee hours of service is needed to determine the number of fTEs. Often 
the number of annual hours worked by employee is not readily available especially for a 
fiscal year taxpayer. A detailed analysis of each employee’s hours is needed lo arrive at the 
actual hours required lo meet this requirement. Hours in excess of 2.080 are not included. 
For employers that experience high turnover or hire seasonal workers, this requirement is 
particularly troublesome. IRS i.ssued Notice 2010-44, Tax Credit for Employee Health 
Insurance Expenses of Small Employers, which provides guidance on how to determine the 
number of hours of serv ice. The Notice provides three methods lo determine the total 
number of hours of service as follow s: 

o Determine actual hours of service from records of hours worked and hours for which 
payment is made or due (payment is made or due for vacation, holiday, illness, 
incapaci^, cic.); 

o Use a days-worked equivalency whereby the employee is credited with eight hours of 
serv’icc for each day for vs'hich the employee would be required to be credited with at 
least one hour of service for sen ices performed and for certain periods when no 
services are performed such as vacation; or 

o Use a tveeks-worked equivalency whereby the employee is credited with 40 hours of 
service for each week for which the employee would be required (o be credited with 
at least one hour of service for services perfonned and for certain periods when no 
serv ices are performed such as vacation. 
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* Determining which qualilled health plan offered by the small business is eligible for the 
cradit. buch qualified hotith plan needs to be evaluated separately to determine if the eligible 
small employer makes non-elective contributions on behalf of each employee of a uniform 
percentage, but not below 50%, of the premium cost of the qualilled health plan. Qualified 
health insurance plans include health Insurance, dental or vision, long term care. Mcdicara 
supplemental health insurance among others. It is possible that some health plans are eligible 
while other plan.s are not. 

* Deteniiining whether or not the 50% coverage is met. For 20 1 0. as long as the employer paid 
at least 50% of single covei'agc, the requirement was met even if the employer actually 
provided more expensive coverage, such as family coverage, and contributed less than 50% 
of the more expensive coverage. 

* Determining die premiums eligible for the credit. The eligible premium is the smaller of the 
actual premium paid by the employer or the average premium for the small group market in 
which the employer offers health insurance coverage. The IRS provides the aver^tge 
premium for the small group market based on .single and family coverage. Lmployers 
conducting business in multiple states arc required, for each employee, to determine the 
premium by stale and by type of coverage. 

* Treating multiple employers as a single employer for purposes of this credit. Many small 
business employers may not have to he treated as a single employer for any other purpo.ses of 
the Code resulting in a one-lime culcidulion for purposes of lhi.s credit. 

For many small employers, lax compliance costs were created without an oiTsetting benefit. As 
stated by one of my colleagues, “many limes there was a lot of work for not a lot of return.” It was 
not uncommon this year for tax preparers to have spent up to 20% of the time necessary to prepare an 
entire .small business return just on the credit calculation, only to learn (hat the client did not quality 
for the credit. As such, many small employers fell the entire process was a friiitless effort or wasted 
expense. 

RECOMMENDATION.S 

The AlCFA recommends making tax simplification and transparency in regard to the small business 
health insurance tax credit a priority. Complexity is oOen overlooked in drawing legislation because 
negative impacts on the lax system are olten less obvious to lawmakers trying to solve “today's'* 
problems and only become apparent in the long run. Many tax professionals believe that legislation 
is needed to cnsui*e the continued viability of the small busine.ss health insurance tax credit. We 
believe a simpler provision is possible and necessary to allow' the credit to be u.scd as an incentive for 
small employers to purchase health insurance or continue providing health insurance to Its 
employees. Seeking a simpler approach to determine eligibility for the credit would minimi/e the 
small business taxpayers' compliance burden. Many small businesses find lax compliance 
choilenging os they lack the resources to comply with the rules. Also, a taxpayer would more likely 
be able to detennine the impact of purchasing health insurance for its employees. Based on Uic 
current legislation, there is no easy way to quickly evaiuote whether or not a small business would be 
eligible for this credit. Qualitlcation is bused on FTEs and average compensation. A small business 
does nut have these items readily available. An accumulation of information and complex 
calculations were required this year to determine if a credit would be available. Many times the 
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small business, or most oRen their advisor, gathered ail of the required information, ran through the 
calculations and determined tliey were not eligible, or were only partially eligible, for the credit 
because of the average annual wages paid to their employees or the employee count. 

The AlCPA recommends that you consider changing the dermition of a small business to eiUier base 
the definition on gross receipts or employee count from the prior year or the average of the prior two 
years, or increase the full time equivalent employee count number. Special consideration should also 
be given to small exempt organizations when defining gross receipts since some of their gross 
receipts include ‘‘unearned income." such as charitable contributions received. 

A small business* gnrss receipts could be based on the prior year’s gross receipts or the average of 
the prior three years gross receipts. Basing the definition on prior year gmss receipts or wages would 
increase simplicity and transparency since employers would not need to gather any information on its 
number of current year full'lime equivalent employees or its average annual wages. Using prior year 
information would be readily available allowing the taxpayer to be able to calculate early in the year 
the tax savings by purchasing health insurance for its employees. The employer would merely u.sc 
the amount already reported on its tax return to the IRS. 

We also suggest that the phase-out calculations for the employee count and the annual salary be 
eliminated. Phase-outs create difficulties in estimating a taxpayer’s benellt from the economic 
choice of purahasing or continuing to provide health insurance to its employees. The interactive 
provision.^ ofcmploycc count and annual salary would also be eliminated. 

Alternatively, if changing the definition of small business is not an option, consider raising the 
average annual salary and the employee count number. 

The AlCPA also recommends that you address the two-year requirement starting in 2014. Having 
the provision apply to a taxpayer for only a two-year period .starting with the first year the taxpayer 
provides coverage to its employees adds confusion and obscures the law’s efTect. In addition, the 
requirement would add an administrative burden to the IRS as it would have to monitor whether or 
not the taxpayer is taking the credit for more years than they are eligible. 11 the provision will 
continue to be limited to two years after 20l-\ consider giving the IRS **maUi error” authority to He 
able to automatically change a taxpayer’s return if it is determined that the credit was taken beyond 
the two years. 

One potential consequence of seeking the simplest approach may be reduced precision. Under 
current law , simple general rules are often followed by definitions of specific terms used, as well as 
exceptions to tlte general rule and liinitalions. This is deemed necessary to anticipate all possible 
scenarios and close potential loopholes. Unfortunately, this level of detail tends to introduce 
significant complexity. Although .simpler and less precise approaches may raise or lower taxes for an 
unintended few, less detail would simplify the lax law and raduce administrative and compliance 
burdens for many small businesses. 
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CLOSING REMARKS 

We appreciate your elToris in examining some of the difficulties that small businesses and small lax 
exempt organisations face in navigating (hrougli the rules on the small employers' health insurance 
tax credit. The complexity oftlic credit has leR taxpayers perplexed about how die tax law applies to 
them. Many small businesses spent more time or cost on the preparation of the income tax returns 
this yetir in order to calculate their potential health insurance credit only to learn thc> received a 
minimal tax beneliu if any at all. 

We encourage you to review our publications AlCP A's lax Po licy Concept Statement #1: Guiding 
Prmciples lor (iorul I ux Policy. AIC I*.\'sJ_a\ Policy C^mcepl Statcnieni ^■2._Ciuiding Princix‘les_for 
lax SimpliliCHljon and the AlCPA's T.ux Policy Cqncep.l Statement "3: (juictlng. Principles for Tax 
Law T raiispureney to assist you in testing any new proposals against the principles of good tax 
policy. 


• ♦ « » • 


ibe AlCPA is the national professional organi/.aiion of certified public accountanus comprised of 
approviniuteiy 377,000 members. Our members advise clients on federal, slate and inlcmalionul lax 
matters, and prepare income and other tax I'clurns for millions of Americans. Our members provide 
serxices to individuals, tax>exempi organizations, small and medium-sized bu.sinesses, as well as 
America's largest businesses. 

rhnnk you. again, for the opportunity to testily. I would be happy to answer any questions you may 
have. 
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Chairman BOUSTANY. Thank you, Ms. Thompson. 

Mr. McCracken, you may proceed. 

STATEMENT OF TODD McCRACKEN, PRESIDENT, 
NATIONAL SMALL BUSINESS ASSOCIATION, WASHINGTON, DC 

Mr. MCCRACKEN. Thank you, Mr. Chairman. Chairman 
Boustany and Ranking Member Lewis, we appreciate the oppor- 
tunity to he here today to speak to the Subcommittee, and we ap- 
preciate your commitment to finding ways to find workable solu- 
tions to get affordable health coverage in the hands of small compa- 
nies. Again, my name is Todd McCracken, I am the president of 
the National Small Business Association. And we are a national 
small business advocacy organization that has worked on these 
issues for many, many years. 

Our sources indicate that there is still a very high level of confu- 
sion about the health care law among the small business commu- 
nity that extends, I think, to this tax credit. Part of the confusion, 
I believe, stems from the start date of the law, 2014. I think there 
are still some companies that don’t believe that some of these cred- 
its really begin until that timeframe. 

That said, I think the IRS actually has done a pretty good job 
of outreach to the small business community. I think that they 
have engaged a lot of small business organizations in creating 
awareness of the tax credit. We certainly try to get information to 
our members, so that if there is a credit that they are able to claim, 
they are making sure they are doing it. 

But I think there is still a huge vacuum there, because it — the 
overall complexity of the Tax Code plays a significant role, I think, 
in this as well, because there are so many aspects, so many credits, 
so many things we are trying to induce or incent companies to do 
or not do, that to a large extent it becomes sort of a white noise 
for them, and it becomes very difficult to get their attention on a 
particular provision to affect the way they do business. 

And as my colleagues from the AICPA have pointed out I think 
very capably in their written statement, the calculation is rel- 
atively complex, especially for small companies that don’t have a 
stable work force. They have employees that come in and out of 
service that work differing hourly schedules on a week-to-week 
basis, those that have seasonal and part-time employees. It can be 
relatively complex for them to calculate. And that is a lot of compa- 
nies. It is more standard for many small businesses to have that 
kind of work force than to have a very stable, it’s pretty much the 
same all year kind of work force. For those companies it would be 
relatively simple. 

But I think the single biggest issue that this credit faces is that 
it is a credit chasing an audience that is just very, very small. If 
you look at the provision of health insurance in the smallest com- 
panies, most — by quite a lot — companies do not offer health insur- 
ance to their employees. If you look at the number of those very 
small companies — ones who would be most eligible to receive the 
full 35 percent tax credit that are fewer than 10, have low-wage 
workers, less than $25,000 a year, a very high percentage of those 
companies employ family members in the business. And those fam- 
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ily members are specifically precluded from taking this tax credit 
if they are an employee in the business. 

So, you may have a situation where a small business offers 
health insurance, and most of the low-wage employees who are eli- 
gible decline the coverage, because they simply cannot afford to pay 
their half of the premium, which is clearly understandable in that 
labor market. And so there is really nothing left for that company, 
even though they technically offer health insurance, there is noth- 
ing left for them to take a tax credit against, because they don’t 
have that expense. 

And when you look at the raw numbers that have been — that the 
IRS and Treasury have provided, granted, they are preliminary 
and they need a thorough analysis when they are all in. But if you 
look at the numbers, there is about 300,000 companies that have 
claimed the credit for about $400 million, a little above that in both 
cases. That works out to an average of about $1,300 per business. 
And $1,300 is $1,300. But in the larger scheme of how much health 
insurance costs, that is not even 25 percent of one employee’s sin- 
gle coverage value. 

So that leads me to believe it seems very likely that there is a 
whole bunch of companies who are taking it at the margins, who 
have more than 10 employees, have average wages more than 
$25,000 a year, and have — did the whole calculation, and figured 
out they could get a very small sliver of the tax credit. But it winds 
up being a very small percentage of their overall health insurance 
costs, which could be 80, $100,000 a year. So I suspect that may 
be what is happening here. 

But all this being said, we have always believed that the best 
way to subsidize health insurance is to look at individuals, look at 
their own personal situation, and not to do it through businesses. 
And to bring down the overall cost of health insurance is the fun- 
damental issue I think this congress needs to grapple with. 

Thank you for having me today. 

[The prepared statement of Mr. McCracken follows:] 
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Chairman Boustany, Riuiking Member Lewis and members of the Committee, on belialf 
of the 1 50,000 small -business owners represented by the National Small Business 
Association (NSBA), I would like to thank you for the opportunity to appear today to 
diseuss the implementation and effectiveness of the Small Business Health Insurance fa.\ 
Credit created by the Patient Protection and AITordable Care Act (PPACA). 

NSBA is the nation's oldest small-business advocacy group representing employers in 
every state. As a strictly non-partisan organization, we reach employers in all sectors and 
industries of the U.S. economy from retail to trade to technology — our members are as 
diverse as the economy tliat they fuel. NSBA's policy positions and priorities are strictly 
formulated througli robust volunteer leadership, communicated by NSB.A stall', and 
rellcctive of our nation’s 29.6 million small businesses. Indeed, health care reform has 
dominated the member-driven legislative priority agenda at NSBA for years, and NSBA 
has been an outspoken leader on the topic. 

In fact, according to NSBA’s Mid-Year Lconomic Report, released late-July, the cost of 
health tare continues to be an issue with 44 percent of small-business owners who 
provide health insurance experiencing a premium increase of 1 1 percent or more. To 
address these costs, small businesses have implemented the following changes: 50 
percent increased the deductible. 50 percent held off on employee compensation 
increases. 46 percent increased the employee share of the premium. 42 percent reduced 
employee benefits. 28 percent switched insurance carriers. 32 percent held olT on hiring a 
new employee, and 24 percent held olT on implementing new growth strategics. 

These costs arc coming to a breaking point where employers hav e fewer and fewer 
benelit design options and are increasingly forced to make difficult employment 
decisions as a result. There also was an increase in those who reported they were forced 
to lay olTan employee due to health care costs. 

NSBA has invested in the health care refonn debate for decades. NSBA's volunteer 
leadership, with guidance from several experts, published Small Business Health Care 
Reform — A Long-Term Solution for All in 2004. This proposal sought to achieve 
universal coverage, focus on individual responsibility and empowerment, create the right 
market-based incentives, and a relentless focus on improving quality while driving out 
unnecessary, wasteful, and harmful care. 

While PPACA attempted to address many of these goals, it failed to sufficiently achieve 
the most important factor for small businesses in health care refonn; that is. to bring 
down the cost of health care and lower insurance premiums for all individuals. Thus, 
despite the extraordinary needs of small businesses for a sustainable health care system. 
NSBA opposed PPACA. However, the flaws ofPPACA do not obviate the ongoing 
small-business need for health care reform and cost containment. 

More specifically, we are here today to diseuss the elTectivcness of a provision in 
PPACA that includes a recently implemented limited-time tax credit to encourage small 
businesses to provide healtli ctire coverage to employees. The Small Business I lealth 
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Insurance Tax Credit (Small Business Tax Credit) is available lo certain small businesses 
and covers some of the cost of emplov ee health insurance. 

What Are (he Ta* Credits? 

The lax credits arc available to small businesses in two phases. To be eligible for both 
pha-ses of the lax credits, employers must have 25 or less full-time equivalent employees 
w ith average wages of $50,000 or less and provide at lea.st 50 percent of the total 
premium costs. In the first phase of the tax credit — tax years 20 1 0-20 1 3 — employers 
meeting the criteria can receive a lax credit worth up lo 35 percent of the employer’s 
contribution toward the employee's health insurance. 

fhe second phase begins in 2014 when the Exchange is created, fhe credits are available 
for two years once the employer purchases a group policy through the Exchange 
(important lo note: phase II credits are available strictly through the Exchange). 

Employers meeting the criteria can receive a tax credit worth up to 50 percent of the 
employer’s contribution toward the employee’s health insurance during this lime. The 
full tax credit for both phases is available only lo employers with 10 or less employees 
who have average salaries of $25,000 or less. The credit phases out for businesses 
between 10-25 full-time equivalent emptoyees with average wages between $25,000 — 
$50,000. Tax exempt employers meeting the aforementioned criteria gel a 25 percent 
credit for tax years 20 1 0-20 1 3 and a 35 percent credit for the two years in the Eixchange. 

For-profil employers can capture the tax credits by deducting it against their federal 
income tax liability. The credit is not refundable, but it can be carried back one year and 
forward 20 years. Tax-exempt employers can deduct it against their payroll la.xcs. 

The self-employed are not eligible because the credit is only available lo those businesses 
with cmployee.s. The only health insurance premium self-employed individuals will 
qualify for arc federal premium subsidies, assuming (hey meet the low-income criteria 
through the Exchange. This inequity should be remedied by allowing sole proprietors lo 
be eligible for the tax benefits alTorded lo other small businesses. 

NSBA Data 

Since the passage of Ihe health care reform law small-business owners have expressed 
significant confusion about how the new healtli care law will impact their business, 
foday, howevei', there appears to be a slight increase in their understanding of the new 
law. 

According lo the NSBA Mid-Year Report, nineteen percent of small businesses- — up 
from 15 percent in December 2010 — said they have a clear understanding of how the new 
law will impact their business. Meanwhile, 63 percent, up from 53 percent, said they have 
a limited understanding and 18 percent, down from 32 percent, said they do not 
understand at all how their business will be impacted. 
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Complexity of Tax Credit 

Most business are not sure if they qualify primarily because it is fairly complex and the 
tax credit appears to be an administrative quagmire for small business owners, .\ccording 
to the pages and pages of questions answered on the Internal Revenue Service (IRS) 
website on the credit— which essentially proves the complexity of it — business owners 
have to calculate their average annual wage, figure out the premiums they paid for 
eligible employees, figure out the average premium for the small group market in which 
they offered health insurance coverage, deal with various phase-outs and limitations that 
start at 10 employees or more and figure out their full-time equivalent employees (PTfis) 
in order to determine eligibility and then seven worksheets must be completed in 
association with claiming the credit. 

Comply ing with IRS rules and regulations is not a new burden for small businesses. Ihcy 
tend to be an easy target since unlike big corporations — which have hordes of 
accountants, benefits coordinators, attorneys, personnel administrators, ete. at their 
disposal — small businesses often are at a loss to keep up with, implement, alTord, or even 
understand the overwhelming regulatory and paperw ork demands of the federal 
government. 

Approximately 36 percent ofNSBA members have fewer than 3 employees — few. ifany, 
of whom is a lax specialist — leaving business owners with no other choice but to hire 
outside help to keep track of all their additional reporting and filing requirements, which 
means even more paperwork. 

According to the recently released freasury Inspector General for l ax Administration 
( TIGTA ) report tilled Affonlahle Care Acl: Effnrls to Implemeiil the Small Business 
Health Care Tax Credit if'ere Mostly Suceessful. hut Some Improvements are Needed 
taxpayers have been slow to claim the credit, and both taxpayers and lax practitioners are 
making mistakes on F orm 8941 in spite of the extensive outreach and education elTorts 
made by the IRS to inform taxpayers and the lax preparer community about the credit and 
how to claim it. Clearly compliance is expensive and deteimining eligibility and planning 
is proving to be extremely difficult. 

Low Volume of Participation 

Despite IRS elTorts to inform four million employers who would be eligible for the 
credit, the TIGTA report stales the volume of claims for the credit have been low'. As of 
mid-May 201 1 . only 228,000 taxpayers look advantage olThe credit for a total amount of 
more than $278 million. 

Certainly, it seems likely that the number of small finns utilizing the credit is likely to 
rise somewhat as outreach eftbns continue and as awareness continues to build. 

I lowever, it is also not particularly surprising to NSliA that participation by small 
employers is much lower than had been anticipated. 

As designed, the lax credit is most valuable to very small, very low-wage companies. 

1 lowever, very few of these companies arc able to ofTcr health benefits at all, for myriad 
reasons. When those companies are able to offer coverage, their low-wage employees 
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typically decline it, since they are unable to afford their own share of the premium. In 
such a case, there is no employer-paid premium against which to claim the tax credit, 
even for a small, low-wage company idcnlilled as "olTering” health insurance to its 
employees. A number of factors heighten this effect. 

High Morbidity in Small Groups 

While 1 am not an actuary, it is well-known in actuarial circles that morbidity (a measure 
of poor health) is much higher in the very small group insurance market than in the rest 
of the market. Of course, it is not generally the case that workers in small firms are sicker 
than other workers. How'ever, it is the sicker employees w ho arc willing to make the 
financial sacrifices to obtain and retain coverage in the very small group market, a fact 
which drives up average premiums in this sector. Those higlier premiums, in turn, reduce 
the number of healthy low-wage workers willing to pay for health insurance, driving the 
premiums yet higher. 

Family Members as Employees in Small Groups 

In many small companies (again, especially under ten employees, where the credit in 
question is most valuable) multiple family members may serve as employees of the 
company. Small low-wage companies that employ family members are the ones most 
likely to offer employer-sponsored health insurance, since that plan also provides 
coverage for the owners own family. While there is not good available data, based on our 
experience, we strongly believe that the.se businesses account for a very substantial 
portion of the smallest companies that still offer health insurance to employees. 

Ilow'ever, those family employees are ineligible for this tax credit and many of the other 
employees may have declined the coverage because of high cost. 

The Tax Credit Ls Non-Refundable 

Because the tax credit is nonrefundable. some employers will not be able to take full 
advantage of it even if they meet all the criteria. If the small business has no taxable 
income in the year in which it wishes to receive the credit, it may carry the credit forward 
for 20 years or backwards one year (after 20 10). Tax-exempt organizations may use the 
credit to offset withholding and Medicare taxes that they owe on behalf of their 
employees. 

Cost Containment 

Health care spending in the United States has increa.sed from 12.5 percent of GDP in 
1090 to 13.8 percent in 2000 to 1 7.6 percent in 17.6 percent in 2009. Nearly one in six 
dollars spent in the U.S. are spent on health care. This makes our country 's health care 
system uniquely expensive. B> almost any metric (life expectancy at birth or age 65, 
infant mortality, etc.), our system docs not deliver materially better results than other 
advanced countries' health care systems. 
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Intennuionul Comparl.ton uftleallh Expenditures (Public end Priviite). 2008' 


United States 

16.0% 

Canada 

10.4% 

France 

11.2% 

Germany 

10.5% 

Italy 

9.1% 

Netherlands 

9.9% 

Switzerland 

10.7% 

United Kingdom 

8.7% 


Rising health costs consume most of the real wage increases that ordinarj Americans 
receive, fhes impose a huge expense on business and harm our international 
competitiveness. I'hcv will make our stale and federal budget dilTIcullies nearly 
intractable. 

Restraining rising health costs will: 

• Dramatically improve federal and state budgetary situation; 

• Dramatically improve the cash compensation of working Americans; and 

• Substantially improve the international competitiveness of U.S. businesses. 

The Congressional Budget Office (C'BO) projections below show this problem gelling 
steadily worse, with total health care spending reaching an absurd 25 percent of GDP by 
2035. It is a problem that simply must be addressed. And one thing is certain. Simply 
making adjustments around the edges of the current system will not solve the problem. 


Statistical Abstract of the United Siaus. 2UI2. Table 1346. 
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Total Spending for Mealth Care Under CBO’s Extended-Baseline Scenario 
(Percentage of Gross Domestic Product) 




Source: Congressional Budget OBTce. Long-Term Outlook for Health Care Spending. 2009. 
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Total Health and Nonhettllh Spending Per Capita 
Under CBO's Extended-Baseline Scenario 
(Thousands of 2009 dollars) 



Source: Congressional Budget Office. 2009 


Principles of Health Care Cost Constraint 

The current health care marketplace is thoroughly broken and bears no resemblance to a 
normal market. There is virtually no competition on the basis of price. Information about 
quality regarding providers is very ditTiciill to obtain. Neither providers nor consumers 
have a meaningful incentive to economize and a third party pays for the decisions made 
by consumers and providers of health services. In fact, almost all of the incentives in the 
current system are to spend more money. 

Consumers, although they have some first dollar cost-sharing, have no incentive at the 
margin to economize on health care costs. Generally, tlic marginal cost to consumers 
under private insurance and under Medicare and Medicaid is zero. This must change. We 
must move the private and government health systems toward positive marginal costs to 
consumers. As has been almost universally understood by economists since the I87(ls, it 
is at the margin that decisions are made. Iflhere is a marginal cost to the consumer of 
ordering an additional test or choosing a more expensive treatment, then consumers will 
have some incentive to economize. The current flat deductive and flat co-pay system 
means that there is no marginal costs to consumers for electing more expensive health 
care. 

Another reason for high hospital costs are mandates on hospitals to treat those that arrive 
at the emergency room for tree if necessary. By this mechanism, a large number of 
uninsured persons received free medical care. Providing this care, however, is not free 
and the hospitals recover it in the end by higher bills to paying patients. 
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Moreover, the employer-provision orhcaUh insurance (driven by the lax exclusion lor 
employ er provided health insuranee) further breaks the link between health care 
expenditures by consumers and the cost of providing those expenditures. Generally, a 
consumer’s health care costs consist of a deductible (which is so low it is almost always 
exceeded) and minor co-payments. There is little to no variance in a consumer’s health 
care costs depending on the degree to vshieh hcallh care services are used. 

Pros iders. meanwhile, have every incentive to provide more health care because by 
providing more serv ices they make more money, fliey are under no pressure to compete 
on the basis of price because the health care consumer generally faces a zero marginal 
cost. Very little information is available or provided regarding quality . Artificial limits 
are placed on the number of newly minted doctors each year. Medicare, Medicaid and 
private insurers arc under tremendous pressure to simply pay the medical bills presented 
to them and are treated as pariahs by politicians and the media if they attempt to push 
back on health care provider costs. 

There is one obvious exception to the forgoing analysis: the case of elective procedures 
such as corrective eye laser surgery or cosmetic surgery. In these medical fields, 
competition on the basis of price and quality is commonplace. The reason, ofcoursc. is 
that the consumer is fooling the bill. 

Neither docs the current system possess the cost containment features of a government 
run system. The government is not in a position to dictate prices and salaries to hcallh 
care providers. It cannot use monopoly power to dictate to suppliers. 

In short, we have the worst of both worlds. A private market without any olThe nonnal 
market mechanisms that lead to efficiency, cost control and quality gains. A government 
insurance system that has almost none of the cost containment features that a single- 
payer, monopoly, socialized system would have, fhus, we have the most expensive 
hcallh care system in the world. We cannot alTord it. 

I hc health care system must be changed so that: 

• Consumers have substantial marginal costs when consuming health care services; 

• Consumers benelit financially when they economize on health care services: 

• Health care providers compete on the basis of price; 

• I lealih care providers compete on the basis of quality and outcomes; 

• I Icalth care providers have a substantial incentive to economize: and 

• Genuinely unwarranted medical malpractice claims or excessive awards are 
limited. 


Maintaining the present system will accomplish none of these goals. Both President 
Obama’s PPACA and Rep. Paul Ryan’s Medicare reform proposal move towards a 
premium support sy stem (where government subsidizes the purchase of private 
insurance). They retain the basic structure of the current health care system with no 
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menningl'ul consumer costs at the margin and little incentive lor consumers or providers 
to economize. In Rep. Ryan's case, the plan may succeed in shifting costs from 
government onto private citizens, but It can be e.vpcctcd to do little to reduce overall 
health care costs. 

Ensuring that consumers bear meaningful marginal costs and that therefore providers in 
competing fur those consumers have a reason to compete on the basis of price and quality 
can be accomplished without harming the ptnir or lower middle class. Instead, however, 
of subsidizing insurance premiums, government funds could he used to provide 
indiv iduals with a stipend for health care expenses that if not used for health care 
e.\pen.ses because the consumer effectis e economized can eventually be used by the 
consumer for w hatever they w ant. In this way, there is a real incentive for everyone 
involved in the system to economize. 

fort reform can also contribute to health care cost containment, fhe CBO estimates that a 
modest medical malpractice reform Inw' would save over $50 billion through 111 years. 
How ever, those savings would continue to increase as the cost of medical malpractice 
litigation in the U.S. continues to grow, steadily increasing at almost 12 percent annually 
since 1975. Moreover, according to the Harvard School of Public Health, 40 percent of 
malpractice suits filed in the II..S. arc “without merit." In general, studies place the direct 
and indirect costs of malpractice between 5 percent and 10 percent of total U.S medical 
costs. 

Beyond traditional medical malpractice last's, NSBA supports some kind of safe harbor 
for physicians, as well as the use of health courts. Any safe harbor ride would have to be 
in conjunction w ith federally-defined, evidence-based medical procedures. Physicians, 
who abide by those standards and report outcomes, svould be allowed a certain level of 
protection from medical liability. I Icalth courts would allow for the establishment of 
specialized courts for dealing with medical malpractice claims. NSB.A surveys show 83 
percent of small businesses support monetary caps in medical malpractice cases. That 
survey also found that a majority support addressing the issue federally. Tort reform 
traditionally has been dealt w ith at the stale level; however, the National Conference of 
State Legislatures cites 1 7 stales where there are no stipulations whatsoever on medical 
malpractice law'suil caps. The broad variance in states' laws encourages allomeys to 
forum shop, which simply increa.scs the need fora federal solution. 

Conclusiun 

This tax credit is only temporary- — it expires allcr five years— and given the failure of 
PPACA to contain costs even tho.se few small-businesses able to utilize this credit will be 
left without any kind of support and a very expensive benefit that is difficult to take away 
once they offer it to employees. I ax credits arc neither the cure-all for small businesses' 
health insurance woes nor a replacement for good policies on cost-containment that make 
health care more alTordablc. 

fhe number of uninsured in the United States is a big problem that needs to be addressed, 
but the uninsured are not a homogeneous group and tliey are uninsured for several 
difTercnl reasons. However, one eommon element that runs through the entire health care 
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syslem, lor those insured or not, is ihe cost oflieallh care. In tael, the inipelus lor health 
care refomi was sold on the need to address spiraling cost by altering the increasing 
health care cost trend. 

Unlbrlunately. this founding tenet of relbmi hits been lost throtigh deliberations. The 
CBO has reported that BPACA does not alter the unsustainable long-term health inflation 
trends to the level needed to make a significant enough dilTerence in premiums five. 10 or 
1 5 years down the road. 

I would like to thank Chairman Boustany for holding this hearing, and appreciate the 
opportunity to provide a small-business perspective to the Small Business I lealth 
Insurance Ta-s Credit. We hope to continue to work w ith you and your staff as a 
constructive participant as the implementation of this proposal continues to be at the 
forefront, and will gladly provide additional information or insight into the health care 
challenges faced by our nation's small businesses. 
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Chairman BOUSTANY. Thank you. 

Mr. Hisel, you may proceed. 

STATEMENT OF MATT H EW HISEL, CO-DIRECTOR, 

HOME RESOURCE, MISSOULA, MONTANA 

Mr. HISEL. Chairman Boustany, Ranking Member Lewis, and 
Subcommittee Members, thank you for the invitation to testify 
today. I appreciate the opportunity to share my experiences as a 
small employer with the ACA health insurance tax credit. My 
name is Matthew Hisel. I co-direct Home Resource, a building ma- 
terials reuse center in Missoula, Montana. 

We collect and sell reusable building materials to reduce waste 
and promote a more vibrant and sustainable local economy. We 
also partner with a range of work training programs and offer edu- 
cational classes. Home Resource, Incorporated is a non-profit under 
section 501(c)(3) under a special category for resource conservation. 
When we founded Home Resource in 2003, my co-founder and I 
were the only people on payroll. Now we employ between 15 and 
20 people. 

At Home Resource we believe our employees work best when 
they are healthy. We also know our health care benefit is key to 
attracting and retaining great employees. We have offered health 
insurance to employees who work more than 30 hours a week since 
2004, and we pay 100 percent of the premiums. 

Skyrocketing costs have made this difficult to sustain. We face 
double-digit increases practically every year, sometimes as high as 
39 percent. We have had to shop around for a new plan almost 
every year, and we have had to increase our deductibles and reduce 
benefits. We now have a $5,200 deductible. It is the kind of insur- 
ance that works fine until something goes wrong, as I can attest 
to personally from an emergency hospital stay that left me with 
bills totaling around $4,000. I had just barely been able to achieve 
the American dream of homeownership a few years before, and 
these bills forced me to sell my home. 

In the past year the ACA has changed our situation significantly, 
and for the better. This is thanks to both the tax credit and also 
other parts of the law. In 2010 we paid close to $11,000 for our em- 
ployees’ health insurance. The tax credit cut our costs by over 
$2,000. For a small business struggling to keep health coverage, 
that makes all the difference. We were actually considering drop- 
ping our insurance in June of 2011, but knowing we would get the 
tax credit for 2010 tipped the balance and helped us maintain cov- 
erage. 

I found the credit pretty straightforward. I prepared the work- 
sheet to determine if we qualified myself It took me less than 10 
minutes. Our accountant spent a little over an hour preparing the 
final forms, at a cost of $195 to Home Resource. That is $195 to 
get more than $2,000 back. A small business like mine cannot ask 
for a better return on investment than that. 

While I was aware of the credit from following the debate over 
health care reform, and my accountant was aware when I asked 
her about it, I do believe there would be value in a broader edu- 
cation effort to ensure that all small business owners and their ac- 
countants are aware of the opportunity to claim it. If utilization of 
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the credit is lower than expected, I would encourage you to con- 
sider building on it to help more businesses benefit. This could be 
done by raising the thresholds for FTEs to 50 and wages to 
$75,000. Since the Congressional Budget Office scored the credit at 
38 billion, I believe Congress should make sure all of these re- 
sources are getting to small businesses to help us with our health 
care costs. 

The tax credit isn’t the only piece of the health law that is help- 
ing us. There is the requirement that insurers cover free preventa- 
tive care. There is the end to denying coverage for kids with pre- 
existing conditions. I lost one of my best employees before this pro- 
vision went into effect, because our insurer wouldn’t cover his kid, 
who was a cancer survivor with Downs Syndrome. 

And finally, after years of steep increases between 19 and 39 per- 
cent a year, this year’s increase was only 9 percent. Combine this 
with the tax credit, and we will see our effective health insurance 
costs go down by double digits this year. 

There are other benefits we are looking forward to in the health 
care reform, as well: the state insurance exchange, which will give 
small businesses more transparency, better choices, and more bar- 
gaining power; stronger rate review to protect us from unreason- 
able rate hikes; the minimum medical loss ratio requirement, 
which will ensure a basic standard of value for premiums; and re- 
duced cost shifting, as more people get health insurance and start 
paying into the system. 

Based on the improvements we are already seeing, I believe it is 
critical that we keep moving forward on implementing the health 
law. You have an opportunity to build on the tax credit to help 
more businesses benefit. This credit is a bridge to a reformed insur- 
ance marketplace in 2014. If not enough businesses are making it 
across the bridge, let’s build the bridge wider, not blow it up. 

Helping small businesses get affordable health coverage is one of 
the most important things you can do to help us succeed, grow, and 
create jobs. Thank you. 

[The prepared statement of Mr. Hisel follows:] 
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Chairman Boustanj , Ranking Member l.ewis, and members of the Subcoininillee on Oversight, 

Thank you for the invitation to testify today about the health insuranee tax credit enacted as pan 
oflhe Affordable Care Act. I appreciate the opportunity to share my experiences with health care 
and with this tax credit as a small employer. 

My name is Matthew HiscI, and I am the co-director offiome Resource, a building materials 
reasc center in Missoula. Montana. We collect and sell re-usable building materials to reduce 
waste, build healthier communities, and promote a more vibrant and sustainable local economy. 
We also partner with a range of work training programs and offer educational classes. 

Home Resource is incorporated as a non-profit under Section 501(c)(3) of the Internal Revenue 
Code, under a special category for organizations that .support resource conscrs ation. Nearly all of 
our income, about 85 percent, comes from business operations - our building materials store and 
building dismantling service. Those operations are generally self-sustaining and provide 
additional revenues to support educational and citaritable activities. 

I co-founded our business in 2003. When we opened our doors, my co-founder and I were the 
only people on payroll. Now, we employ between 1 5 and 20 people. 

Health Care at Home RcSnurcc 

At Home RcSourcc. we believe our employees work best w hen they and their families arc 
healthy, able to access needed health care, and not worrying about mediciil bankruptcy . Caring 
about the health of your employees is a small business value we take seriously. For that reason, 
we've offered health insurance to employees who work more than 30 hours per week since we 
could first afford to pay for it in 2004. and we pay 100 percent of the premiums for covered 
employees. 

Skyrocketing health care costs have made that increasingly difficult, however, Over the last 
seven years, we’ve licen hit with double digit rate increases practically every year, sometimes in 
excess of 30 percent. We’ve bad to shop around for a new plan every year because we just 
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couldn't absorb the unrelenting increases. We've had to increase our deductibles and other oui- 
of-pockct costs and reduce benelius in order to continue coverage. Wlien we’ve brought the issue 
to our employees and explained we'd cither need to stop paying the premiums in full or increase 
the deductible, they chose to increase the deductible. 

Il's reached the point that the best plan we could afford for the current year has a .S5,200 
deductible. It's the kind of insurance that seems to work just fine until something goes wrong - 
as I can attest to personally from an emergency hospital stay this spring that left me w ith bills 
totaling around $4,000. I had just barely been able to achieve the “American Dream” of home 
ownership a few years before, and these bills forced me to sell my homc. 

The ACA Small Employer Tax Credit 

In the past year and a half, health c.are reform has changed our situation significantly - for the 
better. This is thanks in ptirt to the new health care ta.x credit, and also to other provisions of the 
Affordable Care Act that are helping with costs and improving our quality of coverage. 

Home Resource qualifies for the small employer health prentium la,x credit. I'or 2010, when we 
paid $10,782 for health insurance, this credit cuts our costs by more than $2,000. For a small 
business struggling to maintain decent health coverage, that makes all the difference. We were 
actually considering dropping our health insurance this year, but the tax credit lipped the balance 
and helped us maintain our coverage. And we anticipate rcceiving the credit for the next several 
years as a bridge to a reformed insurance marketplace in 2014. 

To que.slions about whether the credit is loo complicated, I can say from experience that I found 
it quite straightforward. I prepared the worksheet myself to determine if we qualified and it took 
me less than 10 minutes. All the infoiraation I needed was already in our Quickhooks software. 
Our accountants spent a little over an hour preporing the final forms, at a cost of $195 to Home 
Resource. So we paid $195 to gel more than $2,000 back. A small business like mine can't ask 
for a better return on investment than that. 
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While I was aware of the credil from following the debate over health care reforni, 1 do believe 
there would be value in a broader education ctTort to ensure tltal all small business owners, and 
their accountants, arc aware of the opportunity to claim it. 

Also, if utiliziition of this credil Is lower than anticipated. I would encourage you to consider 
ways to build on the credil and help more businesses benellt. This could be done by raising the 
lop end of the employee threshold to 50 FTEs and the lop end of the w age scale to $75,000. This 
would ensure that more businesses can benefit from this valuable assistance while other 
components of the health law that will increase competition and reduce co.sts phase in over lime. 

Since the Congressional Budget Oltlce scored tills piece of the health law at $38 billion. I would 
suggest the responsible thing for Congress to do would be to build on the credil to make sure all 
of the alloeatcd resources are getting to small businesses to help us with our health care costs, 
ratlier than spending time undermining the credil or threatening to take it away from those of us 
that are benefiting and using it to maintain health coverage for our employees. 

Other Immediate Benents of the AC'A to .Small Businesse.s 

The lax credit is not the only provision of the AITordable Care Act that’s helping us. There are a 
number of other parts of the law that we're seeing benefits from already. I will highlight three 
here. 

First, there is the required coverage of preventive care with no cost-sharing. Our insurance 
covered preventive care back in 2004, but we had to drop it the very next year when the renewal 
was going to cost 39 percent more. I'm glad we have preventive coverage again. Making 
prevention a priority is good for our employees' health, workplace productivity, and long-term 
.savings in the health care system. 

Second, our employees' kids with pre-existing conditions can no longer be denied coverage. I 
lost one of my best employees before this provision went into cITcci because he had a child who 
had Rosvn Syndrome and cancer, and the insurance company refused to cover his child. If the 
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health reform law haii been in effeet four yeans ago, w-c would have been able to promote lliUs 
employee to full-time and provide health inauranee for him and his child. 

And third, our greale.si surprise came this .spring at renewal time. Aher years of outrageous rate 
increases - between 1 9 and 39 percent, year after year - this year's increase was only 9 percent. 
It's hard to imagine this would be the case without the downward pressure on rales and increased 
scrutiny of rale increases created by the AlTordable Care Act. Combining this with the tax credit, 
which cut our effective health care costs by more than 20 percent, we're actually seeing our 
insurance costs go down by double digits. 

I.ooking Forward to lipcoming Benefils of the ACA 

Looking fortvard. whether you get the tax credit or not. I believe there’s a lot for small business 
owners to look fonvarxi to as more elements of die health law phase in. 

Key elements that will help small businesses with better coverage and lower costs include: 

•Stale insurance exchanges; In 2014. the opening of the slate health insurance exchanges will 
give small businesses more transparency, heller choices, broader risk pooling and more 
bargaining power by allow ing us to band logelhcr to shop for coverage. This bargaining pow er 
and increased competition are critical to bringing costs under control. 

.Stronger rale res icw : The law gives stales new tools and resources to strengthen review of 
insurance rate increases and protect small busine.sses from unjustilied rate hikes. Given the high 
level of market concentration in the health insurance industry (especially in rural stales like 
Montana) and its negative ctTeels on competition, we need this stronger rale review to pnricci us 
from unreasonable and unjustified rate increases. 

Mininiuni medical loss ratio: The minimum medical loss ratio requirement will ensure that 
small businesses are getting good value for our premium dollars. By requiring in.surance 
companies to spend at Ico-sl k() percent of premiums collected from small group and individual 
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cuslomeni on actual health costs or pay a rebate if they fail to meet the ret)uircmciit, we will 
increase the value of insurance or decrease its cost - or both. 

Reducing cost-shifting: As these provisions help more small businesses gel health insurance 
and pay into the system, businesses that arc already providing coverage should see the “hidden 
tax" we pay now to cover cost-shifting from uncompensated care decrease, lowering our eosts 
overall. 

Conclusion 

Based on the challenges I've experienced with health insurance over the last several years trying 
to maintain a decent small group plan for my employees, and based on the improvements we're 
already seeing thanks to the .Affordable Care Act. I believe it is critical that we keep moving 
forward on health reform with measures like strong rate review, the value for premiums 
requirement, and the state insurance exchanges. 

1 also believe we have an opportunity to build on the ACA’s small business tax credit to help 
more small businesses benefit. I'his credit serves as a bridge to help us alTord coverage as we 
move toward the exchanges and a refonned marketplace for health insurance. If not enough 
businesses are making it across the bridge because it's loo narrow, let's build tlie bridge wider, 
not blow it up. 

Spiraling health care and insurance costs arc one of the major forces driving income disparity to 
further and further extremes in recent decades. I experienced this force directly when I had to 
choose between paying medical bills and paying a barely-affordable mortgage. I believe in tree 
enterprise, entrepreneurship and hard work. But the free market only works when there is 
adequate competition, when consumers have enough choices and influence over prices, and 
w hen economic growth occurs across the income spectrum, not just in the top percentiles. 

The current health care system allows big insurance companies to have monopoly control over 
prices, and the rest of us have no choice but to fork over our hard-earned dollars to cover 
essential health care. Reforming our health care system is one Important step toward improving 
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the overall economy, because more hard-earned dollars will minain in die hands of working 
Americans who will circulate them, not hoard them. 

Helping small business owners and our employees gel decent health coverage tve can alTord is 
one of the most important things sve cun do to position small businesses to succeed, grow , and 
create jobs. For the health of Americans and our economy, it is imperative that we keep moving 
forsvard. not backward, on health care reform. 

Thank you. 
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Chairman BOUSTANY. Thank you, Mr. Hisel. We have heard a 
lot about the complexity of this tax credit this morning, hoth with 
the first panel and, Ms. Thompson and Mr. McCracken, your testi- 
mony hoth sort of corroborate that. And you know, we have heard 
about Form 8941 and the instructions, 8 pages, complex calcula- 
tions that need to be done. 

What kind of feedback have small businesses been giving you on 
the value of this credit? 

Ms. THOMPSON. For my clients that are able to take advantage 
of the credit, they find that it is very helpful, because it does re- 
duce the health insurance costs. And so the complexities that we 
are going through, to them it is worth it. 

Chairman BOUSTANY. Okay. Mr. McCracken. 

Mr. MCCRACKEN. I would say it is a mixed bag. I mean there 
certainly are companies that, as we just heard from the last exam- 
ple, that fit the definitions nicely, and can take a rather large 
share of the credit. My point is that there are very few of those 
companies in the larger scheme of the American economy. And so, 
you just have to factor that factor in. 

So I do think there are some companies who have gone through 
the exercise — and I have heard from some of these folks — who went 
through the exercise of doing the calculation, having their outside 
CPA firm do a lot of work for them to figure out what the credit 
would be, and at the end of the day claiming the credit, yes, be- 
cause they had done the work, but it being a relatively small cred- 
it. And there was a frustration that they had gone through all the 
trouble. And if they had known the outcome, they probably 
wouldn’t have paid the CPA and done all the hassle to figure out 
the credit, because they only got a few hundred dollars or a thou- 
sand or two, which, in the scheme of a company that might have 
15, 20, 25 employees, would be a relatively small percentage of the 
credit. 

So, it is — it really depends very much on the specifics of the indi- 
vidual business. They really run the gamut between those two. 

Chairman BOUSTANY. Mr. McCracken, do you have any infor- 
mation on the actual cost to a small business to get this credit? 

Mr. MCCRACKEN. I don’t. And again, that is going to also vary 
greatly, depending upon the type of workforce that company has, 
because it is going to be much more difficult for a small company 
to have a highly seasonal, highly — lots of variations in its work 
force over the course of the year, sort of week by week and month 
by month. 

I should also point out that the smaller those companies are — 
which are the ones that stand to get the biggest credit, poten- 
tially — are the ones that have least automation in those processes, 
or the ones who are least likely — most of them don’t use a payroll 
service, just for example, in the below 10 market. 

So, for them to then go back and collect that data often is a time- 
consuming manual process than to go back and figure out how 
many hours did each person work each week to figure out what the 
ETEs — so — ^but if you are a company that has a stable, 5-person 
work force and they all work 35 hours a week every week and that 
doesn’t change, it would be relatively simple. So 
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Chairman BOUSTANY. Ms. Thompson, do you have information 
on cost, maybe average cost for a small business? 

Ms. THOMPSON. We don’t really have the information on the 
cost of preparing the credit, because it depends on the size of the 
firm that is preparing the credit. It could be a small CPA firm, it 
could be a large, or it could be mid-sized. So you can’t really gener- 
alize on what the cost is going to be to prepare the credit calcula- 
tions. 

Chairman BOUSTANY. Ballpark? 

Ms. THOMPSON. You can’t really ballpark it. 

Chairman BOUSTANY. Not even a ballpark figure? 

Ms. THOMPSON. Uh-uh. 

Chairman BOUSTANY. Okay. Well, the IRS has mentioned their 
outreach efforts. And Inspector General George gave them a B on 
it, not a bad mark. So it sounds as if they have really made signifi- 
cant efforts to move forward, to get the information out to tax pre- 
parers and — as well as to small Wsinesses about the — their aware- 
ness of this credit. Yet, with all of this, participation still seems to 
be below what was predicted, and seems to be low, by most stand- 
ards, even at this early stage. 

Ms. Thompson, is that because of insufficient outreach, insuffi- 
cient information being put out to small business? Or is it because 
the credit is just complex, and small businesses have not availed 
themselves of that because of the complexity and cost? 

Ms. THOMPSON. I think at this point it is really too early to 
make a conclusion as to the effectiveness of the credit. Because, as 
we had heard, the information is not in for all of the tax returns 
that were on extension, which was as late as October 15th. And for 
those that were located in disaster areas, it could have even been 
October 31st. And as someone had mentioned, the tax-exempt orga- 
nizations are due today. So, without having a full year of informa- 
tion, it is really too early to answer that question. 

Chairman BOUSTANY. Okay. Fair enough. Mr. McCracken. 

Mr. MCCRACKEN. I think a big issue, as I said before, is that 
there is a relatively small population of these firms who can maxi- 
mize the credit. Most companies that offer health insurance that 
are below 10 employees are not low-wage firms. So they are limited 
on that end. 

So, when you drill down to how many companies are truly low- 
wage firms, have fewer than 10 employees, have been able to offer 
health insurance nevertheless, and have an uptake rate for their 
employees for the offer, you are just looking at a very small slice 
of the small business community. And I think a lot of the low up- 
take comes down from that fundamental point. 

And a lot of the companies that do offer health insurance in that 
market that might have been assumed to be taking the credit, 
when you dig deeper you find out that they are often employing 
family members who are specifically precluded from using the cred- 
it. 

Chairman BOUSTANY. And Ms. Thompson and Mr. McCracken, 
both of you mentioned that small businesses are often dispropor- 
tionately hurt by the complexity of the Tax Code, because they are 
unable to hire or they don’t have the resources to hire the number 
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of tax preparers and accountants, lawyers, and so forth, advisors 
to navigate through the Code. 

And I am concerned about these different definitions of a small 
business that are out there. I think it was your testimony that 
highlighted some of that, your written testimony. For example, the 
research credit defines “small business” as one with 500 or fewer 
employees. But for the purposes of an Archer Medical savings ac- 
count, it could be a business with fewer than 51 employees. And 
then there are all these various definitions. 

So, comment on how the Tax Code’s complexity affects these 
small employers, however they are defined, and hone in on the im- 
pact of this particular tax credit and its complexity, and the impact 
it is having. 

Ms. THOMPSON. Well, the AICPA is definitely in favor of sim- 
plifying the Tax Code. There is no such thing as a simple code, be- 
cause the world is just very complex. So you really need to make 
it simpler than it is. And as you pointed out, something as basic 
as the definition of a small business, depending on which particular 
provision you are looking at, you are going to get a different an- 
swer. 

But we also understand that there may be reasons why they are 
different, depending on what you are trying to accomplish as your 
goal in passing legislation. 

So we can understand why it is different. We would like to see 
it a little bit more consistent, and for example, on this one, when 
we are talking about having to use current information, on all 
those other provisions that I had identified they were all using 
prior years, which is very helpful to that small business, because 
that is information that is going to be readily available to them, 
and it may not be as much of a stretch for them to go on the prior 
year, rather than the current year. 

So, it is more challenging for a small business. But I would have 
to say that the small businesses do need a professional to prepare 
their tax returns. And we do find that if they do hire the profes- 
sional, they are going to be done correctly, and they may find that 
they are going to be saving more in taxes than they would other- 
wise, because they are going to be aware of these incentives. 

And the tax professional is doing these calculations all the time. 
So if it was a one-off, where one person was just preparing it, yes, 
it is going to sound very complicated. But if a CPA firm is doing 
it, they are doing it multiple times for multiple employers, and it 
is going to become a lot less complex for them. 

Chairman BOUSTANY. Mr. McCracken, briefly, would you like 
to respond? 

Mr. MCCRACKEN. Yes. Your basic question was about the defi- 
nition of small companies. And there aren’t very many other in- 
stances for the tax law — usually there is other ways of defining 
smaller entities, rather than necessarily employee size. 

But I also would warn against creating sort of a cliff effect by, 
for all purposes, defining small business exactly the same way. Be- 
cause if you sort of define it at 25 employees, or wherever you pick 
that number, whether it is for good things below that or bad things 
above that, you are going to create a significant disincentive. So 
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there does need to be some variation, to some degree, so that you 
don’t wind up with one place where people don’t want to cross. 

Chairman BOUSTANY. Thank you. Ranking Member Lewis. 

Mr. LEWIS. Thank you very much, Mr. Chairman. I want to 
thank each of you for being here this morning. 

I would like for each one of you to respond to this question by 
saying yes or no. Do you support repeal of the small business 
health care tax credit in the Affordable Care Act? 

Ms. THOMPSON. I know you said that was supposed to be a yes 
or no answer. 

Mr. LEWIS. Yes? 

Ms. THOMPSON. Except the AICPA doesn’t have a position ei- 
ther for or against, so I can’t really answer that question. 

Mr. LEWIS. Yes, would you want to speak for yourself as indi- 
vidual? You don’t want to get in trouble? 

Ms. THOMPSON. I am not going to get in trouble today. 

[Laughter.] 

Mr. LEWIS. Oh, just take a chance. 

Ms. THOMPSON. No, I think I am going to pass. 

[Laughter.] 

Mr. LEWIS. Oh, you will pass? 

Ms. THOMPSON. Yes, sorry. 

Mr. LEWIS. That is all right. 

Mr. MCCRACKEN. I would say no. 

Mr. HISEL. No. 

Mr. LEWIS. Thank you. Mr. Hisel, what role did the health care 
credit play in your decision to provide health insurance for your 
employees? Did it play any role? 

Mr. HISEL. We were already providing health insurance. But as 
I said, we were considering dropping it at the beginning of this 
year, 2011. I spent a lot of time trying to balance my budget for 
a year, looking a year in advance. And you know, this year we were 
really struggling with a challenging economy through the winter, 
and I was working very hard to get the number at the end of the 
day to remain positive. 

And it ultimately made a big difference to us, because I really 
was looking at health insurance this year. And ultimately, knowing 
that we would get the credit for 2010, and then again in 2011, that 
tipped the balance. It was a deciding factor, and we decided to keep 
our health insurance. 

Mr. LEWIS. So you would be a strong supporter of the health 
care tax credit? 

Mr. HISEL. Absolutely. 

Mr. LEWIS. So you are saying as for my house, for your house, 
could you say to other small businesspeople, ‘You should take a 
look at it?” 

Mr. HISEL. Absolutely. And I know a lot of people have. And I 
do agree that it should be expanded to include more small busi- 
nesses. Those thresholds should be increased and perhaps brought 
in line with other definitions, 50 ETEs and wages. 

I would also like to say that we are a very seasonal business. We 
fluctuate with the construction season quite a bit. And I completed 
this qualifying worksheet myself. It is six simple fill-in-the-blanks. 
I had all the information in QuickBooks. It was not that chal- 
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lenging. I don’t quite understand what the problem was. And then, 
you know, to just hand it over to our accounting service, they did 
not seem to have a huge problem with it. 

And I think it just needs to be expanded. 

Mr. LEWIS. Well, you traveled a great distance to be here today. 

Mr. HISEL. Yes. 

Mr. LEWIS. Eurther than anyone. 

Mr. HISEL. I am sorry? 

Mr. LEWIS. I said you traveled a great distance to come and tes- 
tify today. And I just want to thank you for coming. 

Mr. HISEL. You are welcome, thank you for having me. 

Mr. LEWIS. Thank you. Mr. Chairman. 

Chairman BOUSTANY. I thank the gentleman. Ms. Black. 

Ms. BLACK. Thank you, Mr. Chairman. Again, thank you, panel- 
ists, for being here today. It is very helpful. 

It has been suggested that what we see here was just a political 
stunt. And yet I continue to hear that there is complexity. And the 
complexity includes things like definitions that are confusing, that 
it is also confusing with the other parts of the tax code. And yet, 
there — has been suggested that it could be done in three simple 
steps. 

I would like to hear — and Mr. Hisel, I probably want to come 
back to you, but I would like to hear, first of all, from Ms. Thomp- 
son and Mr. McCracken about what they are hearing and what 
their experience are with dealing with the small businesses. If it 
is just three simple steps, then why is it that there are folks that 
are saying that it is more complex than that? So help me under- 
stand that. 

Ms. THOMPSON. I think that the provision does require a lot 
of questions to be answered. And the first one is starting off with 
whether or not they do qualify as a small business. And it is not 
as easy as just looking to the prior year’s gross receipts, or the 
prior year’s employee count. It is really based on the current year 
information. 

And when you look at the definition of “employee,” as one of the 
other panels had mentioned, it is not just your employee count on 
the W-2s that were issued during the year, it needs a little bit 
more analysis to look at those employees, to see whether or not 
there is any family members that have to be excluded. If you have 
seasonal workers, how many — whether those seasonal workers can 
be included or not. And so, there is a lot of definitions or analysis 
that goes into whether or not that person is an employee that is 
going to be eligible for that credit. 

And then, if you talk about the hours, the hours are going to be 
based on the payroll records, again. But you do have to look at it, 
because if somebody went over 2,080 hours, you don’t include the 
excess over that level, so you would include only that amount. If 
the people aren’t being compensated on an hourly basis, then they 
may have other methods of determining what — the hours works. 

So, it is those type of definitions and analysis each step of the 
way that adds to the amount of work that is being done for that 
credit. And so that is why we were suggesting that if you change 
the definition away from the way it is right now, and base it on 
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something like the prior year, it does away with a lot of the com- 
plexity that is there. 

Ms. BLACK. Mr. McCracken. 

Mr. MCCRACKEN. Actually, I don’t have a lot to add to that. 
But I would also point out that, you know, for a lot of these compa- 
nies, they will see that and realize they need to go through lots of 
steps, and they have to change their procedures to simplify how 
they can gather that data in order to claim the credit. And if the 
credit they are ahle to claim they think will be at a relatively low 
level, and it is temporary, they might not want to go through that 
trouble of change the way they do it. 

Again, that is more likely for the companies that have more than 
10 or 15 employees, that are sort of reaching the upper size of the 
availability of the credit. But my sense is those are the companies 
that are far more likely to be offering health insurance to the em- 
ployees. So it is going to affect a greater variety of actual — of peo- 
ple. 

Ms. BLACK. So I think what I hear you saying is that it is all 
across the board. And maybe Mr. Hisel has a little bit more sta- 
bility there, where he is not having to figure quite as many of these 
different categories that I am seeing to not be well defined, or that 
there is a lot of variations in the employees, the number of employ- 
ees, the hours worked, and that kind of thing. 

Obviously, we all want to get to the same point, where we can 
let small businesses take advantage of something that is there to 
incentivize them to provide insurance for their employees. So I ap- 
preciate your recommendations there. 

The next question I wanted to ask is the piece on the family 
members. Is there a reason why you believe that — and I wasn’t 
here when this was passed, so I don’t know — why family members 
would be excluded? Because it seems that that is very typical in 
small businesses, that small businesses are very family-oriented. 
And to exclude family members doesn’t seem like it is really going 
to be beneficial. Is there a reason, Ms. Thompson or Mr. 
McCracken, that you could enlighten me on that piece? 

Ms. THOMPSON. I really didn’t look into the committee reports 
as to why the family members were excluded from the definition 
of “employee,” so I can’t really answer that question. 

Ms. BLACK. Okay. Okay. Mr. McCracken, any idea 

Mr. MCCRACKEN. I don’t — wasn’t privy to those conversations, 
of course, but I have to believe it is because the congress at the 
time was concerned about, you know, potential abuse, that you 
might hire an employee — a family member who is not really an em- 
ployee, that kind of thing, and so they sought to prevent that. 

Ms. BLACK. Well 

Mr. MCCRACKEN. I should also point out, though, that it does 
work both ways. Because in companies where you have family 
members who are working in the company, more often than not 
they are in a kind of a management position. So not only are they 
not eligible for the tax credit, but they also aren’t counted in the 
calculation of whether you are low wage. 

And so, if you added them back in to that calculation, probably 
the average wage of the company would go up, but your tax credit 
would go down for the employees you can claim it for. 
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So, if you are going to think about a system that allows the busi- 
ness owner who works as an employee and the family members 
who work as employees to participate, you might need to sort of 
think through the levels, because you will wind up allowing some 
businesses to claim a credit for some of the individuals’ health in- 
surance, but you might actually reduce the credit available to other 
companies. 

Ms. BLACK. Good point. And I just think that it is something 
we need to take a look at, Mr. Chairman, in particular. I don’t 
know the reason for it initially, but my experience with small busi- 
nesses, of which our family is a small business, and that many of 
those that we know do have a lot of family members that are in- 
volved in the business. Thank you. 

Chairman BOUSTANY. Dr. McDermott. 

Mr. MCDERMOTT. Thank you, Mr. Chairman. Mr. Hisel, I feel 
an affinity for you. I worked for a gypo logger one summer. I see 
that you have been to the University of Montana and got a mas- 
ter’s degree and then you took an entrepreneurship course in the 
Montana Community Development Corporation. Did they have a 
course in there to figure out how to fill out government forms, in 
the master’s degree program or in the entrepreneurship? 

Mr. HISEL. I do not recall such a course, specifically. 

Mr. MCDERMOTT. So, the skills that you used were skills that 
you learned in maybe common public schools and eighth grade, 
where you learned to multiply fractions and add and subtract? 

Mr. HISEL. And divide, yes. That is correct. In fact, there is an 
addition symbol right here, and a division symbol. It is pretty 
basic. 

Mr. MCDERMOTT. And so, my feeling then is — why do you 
think people are complaining about this form? I mean did you get 
that card in the mail? Is that how you figured out about this? 

Mr. HISEL. No. I was aware of it from following the health care 
debate, that it would be coming. And I was quite anxious to be 
aware of it. But my accountant did know about it from receiving 
some type of communication from the IRS, I believe. So 

Mr. MCDERMOTT. And so why are we hearing all these com- 
plaints? I mean you are just an ordinary guy who learned eighth 
grade math and figured out this thing, and figured it out, and 
handed it to your accountant and said, “I think this will work for 
us,” and your accountant said, ‘Yep, you’re right,” and it cost you 
$195. Why are other people finding it so complicated? 

Mr. HISEL. I don’t know. 

Mr. MCDERMOTT. All your people work every day, 8 hours a 
day, 50 weeks a year? 

Mr. HISEL. No, we have — in fact, we have three full-time em- 
ployees — that is one of the blanks — and then the full-time equiva- 
lent of part-time employees is simply a matter of finding the total 
number of hours worked by part-time employees, which is report- 
ing QuickBooks, and you divide by 2,080, and you get the number 
of full-time equivalents. 

Mr. MCDERMOTT. So, it is not that complicated. 

Mr. HISEL. Doesn’t seem to be, to me. 

Mr. MCDERMOTT. And why, then, Ms. Thompson — I mean you 
got these accountants. I mean I got an accountant. Everybody here 
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on the dais has an accountant, I will het. Bet there is nohody up 
here that doesn’t use one. They fill out a million forms every year. 
Months of February, March, and April are absolutely crazy at 
Bader Martin in Seattle. 

So, when they have done 100 of these, or 1,000 of them, what is 
the complexity then? 

Ms. THOMPSON. You made a very good point. It is the tax pro- 
fessional that is preparing the form. And to them, it is not complex. 
But it is to the individual small business owner that is accumu- 
lating that information that it may not be as straightforward for 
everybody as it is for my fellow panelist here. 

And so, that is where the complexity comes in. The complexity 
is when the small business owner has to accumulate the informa- 
tion that they don’t readily have available. Yes, they have it avail- 
able, but it is not just picking up one number from here and drop- 
ping it there. They have to analyze it in a little bit more detail. But 
you are absolutely right 

Mr. MCDERMOTT. If you are running a business — if I could in- 
terrupt you just a second — if you are running a business, how can 
you run it without knowing how many people you are paying how 
much per hour times hours to give them a paycheck at the end of 
the week? How could you not know that information, to just hand 
it to your accountant and say, “Here is what I do”? 

Ms. THOMPSON. You are absolutely right. There are payroll 
records that have annual amounts on them. But it is not as easy 
as just picking up that annual amount, because you have to know 
if the person had more than 2,080 hours because that person — you 
are not picking up the total hours. Maybe they worked 3,000 hours. 
But in your calculations you are not picking up 3,000, you are pick- 
ing up 2,080. And then you have to look at whether or not you have 
part-time employees. And so those have to get special attention. If 
you have seasonal workers that work less than 120 days, they are 
handled one way. But if you have seasonal workers that are more 
than — you handle them a different way. 

So, it is every situation for the small business owners themself 
that is where the complexity is. But you are absolutely right. For 
the tax professional that is preparing that form, it is not complex 
for them at all. 

Mr. MCDERMOTT. So, if I want a deduction, I bring into my tax 
preparer the information about my contributions, and about my 
business expenses, and all that kind of stuff. If I don’t give it to 
him or her, I don’t get the deduction, right? So it is up to me? 

Ms. THOMPSON. No, it would be up to the tax professional to 
make sure you, as a small business owner, were aware of the cred- 
it. And if you didn’t provide it to the tax professional, the tax pro- 
fessional should be asking you the questions to get the information 
in. 

Mr. MCDERMOTT. So in the second year we will have some bet- 
ter data. 

Ms. THOMPSON. Second year it is going to be a lot better than 
the first year. And I think that is true of any tax law, the first year 
is always a little bit more challenging than the second year. 

Mr. MCDERMOTT. Exactly. Thank you. 

Chairman BOUSTANY. Ms. Jenkins. 
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Ms. JENKINS. Thank you, Mr. Chairman. Thank you all for 
being here. 

Ms. Thompson, in your written testimony you explained how 
small business — the small business tax credit did not provide an 
incentive for small business to provide health insurance. If the em- 
ployer is even aware of the credit, you said they are not likely to 
know whether their business is eligible for the credit — and if so, 
the size of the credit — until after the end of the year. 

I would be curious for both you and Mr. McCracken to comment 
or elaborate on the challenges that a small business faces when 
planning its expenses, including health benefits for employees, and 
perhaps elaborate specifically on the effects of the temporary na- 
ture of this tax credit, which will expire after 2015, and how this 
affects a business owner’s calculations when they are deciding 
whether to offer insurance, given that the health insurance law has 
not reduced the cost to provide the health insurance. 

Ms. THOMPSON. I think I was answering the question from the 
perspective that the small business owner didn’t know at any point 
during the year whether or not they were going to be eligible for 
the credit. There are those situations that they would absolutely be 
aware of it. 

If there are less than 10 employees, and they know their com- 
pensation is — average compensation is less than $25,000, that is 
really very clear, very straightforward. They know they are going 
to be eligible for the credit. And so they would be able to calculate 
the credit, or the professional would be able to calculate the credit, 
and let them know how much they would be able to save, if they 
did have or purchase the insurance for those employees. 

So, that is the perspective I was coming from. It is that they 
didn’t — weren’t able to plan for it during the current year to know 
whether or not they were going to be eligible for the credit. And 

that is why we say, okay, it would be so much better for them to 

do that look-back to the prior year, because then they can plan and 
make a really good business decision as to whether or not to pur- 
chase that insurance. 

When you talk about the temporary nature of it, I don’t think a 
small business owner is going to be that concerned with something 
that is going to be happening 7 years from now. If it is going to 

be very helpful for them in the short term to be able to pick up 

this insurance and be able to take advantage of the credit, that is 
probably what they are looking for. 

As you know, tax laws change all the time. So maybe by the time 
this credit is scheduled to be repealed, maybe it won’t be. And so 
there is a lot of things that go on when people are talking about 
whether or not to take advantage of the credit. 

But our answer was perspective from planning for the current 
year, and whether or not to buy the insurance. 

Ms. JENKINS. Okay. Mr. McCracken. 

Mr. MCCRACKEN. I agree with part of that. I think that the 
temporary nature of the tax credit doesn’t have — play a significant 
role in determining whether someone is going to use the tax credit. 
But I do think it plays a significant role if you are trying to incent 
a company that doesn’t currently offer health insurance to begin of- 
fering health insurance. 
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Because small business owners are very reluctant to start doing 
something — an employee benefit — that they don’t feel confident 
that they are going to be able to sustain. That is one of the biggest 
issues, I think, that played into health care reform for small com- 
panies, is newer companies simply were not starting to offer health 
insurance the way companies had in the past. And as older compa- 
nies have gone away, newer small businesses are much less likely 
to offer health insurance, because they have seen this cost trajec- 
tory, and they are very concerned that they won’t be able to keep 
offering it. 

And it is a very different conversation with your employees if 
they came into your company because you offered health insurance, 
and now you have to get rid of it. That is a much more difficult 
conversation than if they came into your company knowing that 
you didn’t provide health insurance, and being able to deal with 
that. 

So it is just a really different situation. So I do think the tem- 
porary nature makes it very difficult to incent different behavior on 
the part of the small business. 

Ms. JENKINS. Thank you. I yield back. 

Chairman BOUSTANY. Mr. Paulsen. 

Mr. PAULSEN. Thank you, Mr. Chairman. And, you know, the 
last panel, as well, talked about some of the complexity issues that 
are obviously out there when you have less than an 8 percent com- 
pliance rate, or an 8 percent participation rate, I should say, as a 
part of this tax credit. And it goes back to a little bit of that defini- 
tion perspective of what is a small business, right? It is 25 employ- 
ees, 15 employees. 

I just remember in the health care debate and when that law 
was being first debated, I talked to one small business owner. I 
said, “Well, how many small — employees do you have, as a small 
business?” He said, “Under 50, and I am going to stay that way.” 
And to me, that really sort of struck home. And now we are talking 
about a certain tax credit to help small businesses like Mr. Hisel’s 
and others, where you have a 25-employee limit. 

And Mr. McCracken, let me ask you this, because you testified 
about the difficulties that a small business faces in figuring out 
whether they are eligible for the credit, and if so, then calculating 
the amount of what that credit is. But moving beyond just those 
two hurdles, what effect do the employee and average wage limita- 
tions have on hiring or wage increases? 

So you got seasonal employees, you got family members, you 
have wage restrictions, you have FTE restrictions. I mean do you 
believe that this complexity — this could actually prevent small 
businesses from hiring additional employees, or increasing wages? 

Mr. MCCRACKEN. Do you mean the tax credit itself? 

Mr. PAULSEN. Just in terms of the complexity component of it, 
yes. 

Mr. MCCRACKEN. It could. I mean that is one of our concerns 
about having a long-term policy that provides incentives to small 
companies directly to provide health insurance. Because while the 
temporary doesn’t have much effect on their behavior, a long-term 
tax credit or incentive could have effects on their behavior. But 
they might not be what you expect. 
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So, for instance, if you offer low-wage companies a significant tax 
credit for offering health insurance, you are essentially encouraging 
low wages. You are subsidizing low wages for the long term. And 
I think you would have a very real effect, in that regard. 

If you are going to — and there are other ways you could define. 
If you subsidize small companies exclusively and have a cliff, you 
are giving them significant incentives to stay small, and to think 
about that growth, as you point out. 

I think on the — with this credit being a temporary credit, those 
kind of effects are more muted than they would be if this was a 
permanent policy, going forward. 

Mr. PAULSEN. Yes. And, Ms. Thompson, want to expand at all? 
Any comment? 

Ms. THOMPSON. [No response.] 

Mr. PAULSEN. I will just mention this, too, is I think that is 
fairly accurate, from the perspective of Congress is always thinking 
in short-term cycles. Is this certain tax credit going to get renewed 
for another 6 months? I mean this is actually a fairly unique credit. 
It is out there for a few years, and then it is going to be set to ex- 
pire. 

And so at some point Congress is going to be asked to come back 
and say, “Well, do we want to keep it going? Do we want to renew 
it? Do we want to extend it to other categories, for instance?” And 
it does create the uncertainty out there from those in the business 
community that want to allocate capital as a part of just the over- 
all Tax Code. I mean that is a factor. 

And I hope that, Mr. Chairman, we are going to continue to have 
these conversations. This is just one credit we are talking about, 
but it is an issue across the board, large companies and small. So 
I yield back. 

Chairman BOUSTANY. And next we will go to Mr. Reed. 

Mr. REED. Mr. Chairman, I am going to yield back. I am all set 
today. Thank you. 

Chairman BOUSTANY. Mr. Crowley. 

Mr. CROWLEY. Thank you. Doctor. Thank you for letting me 
participate today. I am pleased you are having this hearing today. 
And, my colleagues, if the worst thing you can say today ab^out the 
health care law that we passed, also known as the Affordable Care 
Act, is that it only provided 228,000 small businesses with a tax 
cut, averaging $1,220, then it is clear to me that we have much 
larger problems on our hands. Because, in my book, tax cuts for 
228,000 small businesses is a pretty good start. Eurthermore, even 
more small businesses will receive this small business tax cut. That 
is clear from the testimony that you have offered. 

But I am happy to use this hearing as an opportunity to spread 
the good word about this tax cut, and ensure we educate even more 
small businesses about the range of benefits available to them 
through health reform, so they can afford health coverage for their 
employees. 

So I am thrilled to have this hearing today to allow us to trum- 
pet the health care law, and reiterate that we are all in agreement 
on two points today: the Democratic health care law expands pri- 
vate health insurance coverage, and cuts taxes on job creators, 
small business men and women. 
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So welcome, Mr. Hisel, to the Ways and Means Committee, and 
please give my regards back to Montana when you go. My wife is 
from Billings, Montana, and her brother lives just outside Missoula 
in Clinton, Montana. So, maybe a neighbor of yours? So welcome 
here today. 

So, you are a small business man who employs 17 folks, correct? 

Mr. HISEL. We are at 

Mr. CROWLEY. Or less? 

Mr. HISEL [continuing]. Nineteen right now. 

Mr. CROWLEY. Nineteen? Good for you. Was this tax credit for 
small businesses in the Democratic health care law helpful to you? 
And I know you may have already answered this question, but I 
don’t think we can hear it enough. Was it helpful to you? 

Mr. HISEL. Yes. It continues to be helpful to us. 

Mr. CROWLEY. So how much did you see refunded from your 
taxes because of the small business tax cut in the Affordable Care 
Act? 

Mr. HISEL. Over $2,000. 

Mr. CROWLEY. Over $2,000. So is it safe to say that this tax 
credit made it more affordable for you to provide health insurance 
to your workers, and without it you might have had to give it up, 
or give up on providing the private health coverage you give your 
employees today? 

Mr. HISEL. Yes. It was on the chopping block this year. 

Mr. CROWLEY. So we are hearing from a few people that not 
enough qualified small businesses are applying for this tax credit, 
and that it may not be worth it as it may be too complicated. What 
do you think, again? Is this tax credit worth it or not? 

Mr. HISEL. It is absolutely worth it. Not too complicated, in our 
experience. 

Mr. CROWLEY. There is a charge in the House of Representa- 
tives to repeal the health care law as we know it, known as the 
Affordable Care Act, to eliminate all future benefits, such as this 
small business tax break, and to reclaim all past benefits. 

And I would allude to H.R. 2, which — I would think that Mr. 
Cain would have no difficulty reading this bill — it is on the second 
page where it says the act — “Such act is repealed, and the revisions 
of law amended or repealed by such act are restored or revived, as 
if such act had not been enacted.” An entire repeal to reclaim all 
past benefits provided, such as the money you got to keep with this 
tax credit for job creators like yourselves, small businesses. 

How would you feel if Congress repealed the health care law? 
And, once again, let me quote again — “as if it never was en- 
acted,” — which experts have said could be used to force people to 
repay any benefits they have received like this tax cut or the $250 
check that the seniors in our country received to close the dough- 
nut hole in 2010. How would that make you feel, if you had to pay 
back that $2,000? 

Mr. HISEL. I would be absolutely livid. It would be 

Mr. CROWLEY. How would it affect your business and your em- 
ployees’ well-being, having to write a much larger check to the IRS 
to deal with the small business tax cut that my colleagues on the 
other side of the aisle vehemently oppose? 



92 


Mr. HISEL. That would be absolutely infuriating. It is going in 
absolutely the wrong direction. I believe that the ACA is an actual 
stimulus to small businesses. It has helped me. It has reduced my 
premiums. And I would be absolutely infuriated if we went back- 
ward. 

Mr. CROWLEY. I thank the witness for his testimony. I am 
pleased we got the opportunity to hear from a hard-working small 
business man like yourself. 

Let me just for the record really point out other benefits. No 
mandates on any employer with under 50 employees to comply 
with this. No more health care decisions will be made by HMO em- 
ployees on the phone, but rather by patients and their doctors. 
Children can no longer be denied coverage on their parents’ private 
health insurance because of a previously existing condition, like 
asthma. Children can stay on their parents’ private health insur- 
ance until 26. And the list of benefits goes on and on and on. 

I thank you all for your testimony today. 

Chairman BOUSTANY. I want to remind the gentleman that he 
did raise prospective legislation, which has been under consider- 
ation, and that is not the purview of the Oversight Subcommittee. 
And at the same time, I would also remind the gentleman that 
the — Mr. Hisel has a non-profit entity, so that some of the tax con- 
siderations you proposed would not apply. 

Mr. CROWLEY. If the chairman would just yield for a moment? 

Chairman BOUSTANY. I will yield. 

Mr. CROWLEY. I was just taking the opportunity to point out 
the benefits of the law that we passed. So I thank the chairman 
for yielding. 

Chairman BOUSTANY. And we have better proposals going 
down the line. 

So I want to thank the witnesses for being here today, for your 
testimony, and I want to remind you all that — please be advised 
that Members may have written questions that they will submit, 
and your answers to those would be made part of the official hear- 
ing record. 

Again, thank you. And this hearing is now adjourned. 

[Whereupon, at 12:45 p.m., the Subcommittee was adjourned.] 

[Questions for the Record follow:] 
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lloujic Committee on Ways and Means. Subconiinittee itn Oversighi 
Questions for the Record rn)iit Cbairmaii Botistany and Response from 
Ms. Patricia Thompsun, Chair AlCPA Tax Executive Committee 
American Institute of CPAs 


I. Your written testimony highlighted the complexity of determining eligibility for the small 
business tax credit. In fact, the IRS instructions to Form 89*11 alone are eight pages long. 

What kind of feedback have small businesses been giving you on the value of this credit? Alsu, 
please comment on the costs small businesses incur to dclerniinc and maintain eligibility for the 
credit? As a percentage of time spent by a paid professional on the reliim? 

As I staled al the hearing, for the taxpayers who perfectly fit within the narrow constraints of the law', the 
credit is helpful. However, for many small employers, lax compliance costs were created without an 
offsetting benefit. As staled by one of in> colleagues, “many times there was a lot of work for not a lot of 
return.** 

The AlCPA does not gather any spccillc data with regard to the costs .small bu.sines.scs incur to determine 
and maintain eligibility for the credit. 1 lowevcr. our members have told me that it was not uncommon this 
year for lax preparers to have spent up to 20^'tf of the lime necessary to prepare an cnlia* small business 
a'lum just on the ca’dil calculation, only to learn that the client did not even qualify for the credit. As 
such, many small employers felt the entire process was a fruitless effort or wasted expense. 


2. In her written le.sliiiiony. Ms. Ingram mentiniicd IRS outreach efforts such as mailings, 
webcasts, and town halls. IRS has made significant efforts to move forward to get information 
out to tax preparers and small businesses to raise awareness about the credit. Yet, with all this, 
participation seems loo low at this early stage. 

Is this attributable to insiifTicient outreach aud informaltoii being given to small businesses, or Is 
it because the credit is ju.sl too complex and small busine.sses have not taken the credit b€^cause 
of the complexity aud cost? 

Our members thought the IKS should be complimented on providing guidance on the application of the 
credit and also on informing taxpayers and tax professionals on the availability of the credit. We do not 
think the low participation is due to insuniciem outreach or insulTicieni information. 

Many small businesses had not filed their tax returns through this period so it is too early to tell if the 
actual participation for 2010 will be low. However, our members found that the credirs application was 
narrowly dctlncd resulting in many of their clients not being able to take advantage of the credit. Other 
reasons for not claiming the credit may include that the small business owner did not seek professional 
assLsiancc to understand the impact of the credit on their particular situation or may have decided Dial the 
cost of preparing the calculations outweighed the bcnctii lo be received from the credit. Others may not 
have purchased health insurance because lhc> would not be certain until after the end of the year that thev 
would be eligible for the cirdit. The credit i.s eomple.x and the AlCPA's Tax Policy Concept on Guiding 
Principles for Tax Simpliftcalion slates that complexity may lower levels of voluntary compliance. 
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3. In your written testimon) you mentioned that sniull businesses are often disproportionately hurt 
by the cnmplcxit> of the ta:v code, because they are unable to hire or the> do not have the 
resources to hire the number of tax preparers, accountants, lawyers, and advisors to navigate 
through the cmle. 

Also, the tax code is not even consistent in defining a small business. For example, the research 
credit defines "small business"* as one with 50(1 or fewer employees, but for the purposes of an 
Archer Medical savings account, a business with fewer than 51 employees is a small business. 

Please comment on how the tax code's complexity affects small employers, and how the small 
business tax credit adds to that complcxit>'. 

Many small businesses tlnd lax compliance challenging as they luck the resources to comply with the 
rules. Unlike larger businesses that have dedicated staff to handle payroll, accounting, und tax issues - 
many small business owners handle all of these functions in addition to running the business. 

The small business lax credit clearly adds complexity to the Code. For example, the definitions of eligible 
small cmplojer, full-time equivnient employees, average annual wages, and employee are not 
straigliifofward or consistent with other provisions of the Code. Additional complexity results from the 
phase out of the credit based on the number of cmplovees and average annual wages. Calculating the 
employee hours of service also made the credit dilTlcult to apply as the number of annual hours worked by 
employee is often not readily available. Kunhermore, the use of current year information did not provide 
an incentive for the small business owner lo purchase health insurance during the year since they did not 
know until after the end olThc year whether or not they would receive the bencllt of the credit. 

There is also no quick method for small businesses with more than ten employees lo detemiine if they ait* 
eligible. Instead, small businesses sometimes incurred significant time in gathering information. Then, 
the CPAs had lo spend lime on analysing the data and performing the calculations. 

If the credit were made simpler, many small hiisiiiesses could spend less time gathering datiL More 
importantly, the ability to determine eligibility early in the year would provide an incentive for small 
businesses to purvha.se health Insurance for employees. 


4. In your written testimony you explained how the small business tax credit did not provide an 
incentive for small bu.sinesses to provide health insurance. If the employer is even aware of the 
credit, you mentioned that they are not likely lo know whether their business is eligible for the 
credit and if so, the size of the credit until after the end of the year. Please elaborate on this 
point. 

11ie primary problem is that employers cannot detemiine whether they will be eligible for the credit until 
the end of the year, after Uiev- have already made the deci.sion whether to purcha.se health insurance. As 
previously mentioned, there is no quick method for small businesses with more than ten employees lo 
determine if they hk eligible. The.se small bu.sine.sscs generally must wait until after the end of the year in 
order to know their number of employees, the exact number of hiiurs w orked per employee, and the actual 
wages per employee. All of this information is necessary to detemiine eligibility for the small business 
health insurance credit. 
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One simple siep lo help achieve simplicit)' would be lo use prior year data instead of current year data. In 
addition, the AlCPA recommends that you consider basing* the definition of small business on gross 
receipts. Instead of gathering information on its number of full-time equivalent employees or its average 
annual wages, the small employer could use the gross receipts amount reported on its prior year lax return. 


[Submissions for the Record follow:] 
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Statement for the Record 

Ways and Means Oversight Subcommittee Hearing 
On the 

Small Business Health Insurance Tax Credit 

Submitted by the National Association of Professional Employer 
Organizations 

November IS, 201 1 

The National Association of Professional Emplovcr Organizations (NAPEO) submits the 
following statement for the record. 

NAPEO is the national trade association for the professional employer organization (PEO) 
industry and the voice of the PEO industry. NAPliO has more titan 300 PEO members operating 
in all 50 slates, representing more than 85 percent of the industry's 581 billion in revenues. 
NAPEO's PEO members range in size from start-up PEOs to large publicly held companies. 

PEOs help small- and medium-sized businesses with human rB.source.s, compensation, and 
employee benefits issues through a co-employment arrangement whereby the PEOs assume W-2 
employer status for the client's worksite employees. Employer responsibilities for those worksite 
employees are shared or allocated between llie client and the PEO. Through economies of scale, 
PEOs improve compliance with federal and stale las and benefits laws and often provide 
retirement and health benefits that were not available to the workers prior to the PEO 
arrangement. PEOs collect employment la.\cs from their clients and remit the la.\cs to the federal 
government under the PEO's Employer Identification Number (EIN). This facilitates la,\ 
administration by reducing the number of returns processed and by reducing errors in calculating 
employment ta,\es. In addition, compliance is improved by accelerating the timing of collection 
of employment taxes because PEOs deposit taxes more quickly than their small business clients. 

The hearing today is to examine the findings of u report (201 1-40-103) issued on Sepicniber 19. 
2011, by the Treasury Inspector General for Tax Administration (TIGTA), on the 
implementation of the Small Business I leallh Care Tax Credit by the IRS. One of the findings of 
the report is that small business clients of PEOs may find they are targets of IRS entbreemeni 
efforts designed to address employers who do not pay employ ment taxes. Because these small 
businesses do not file employment tax returns, TIGTA .stated that this problem is caused in part 
by the inability of the IRS to link a small business client to the PEO with which it contracts. 


1 
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In 20()7, riCi TA issued anolher report, ImprovemeiUs Hinv Been Made lo Monilor Empliiycrs 
Thu! Use Ptafesstamd Employer Organizations, hut Mare Can Be Dune, (2007-30-160) dial 
recogni/cd that PEO clicnis and ihe IRS ate vulnerable Ui non-paymeni of federal employ mem 
laxcs by PEOs, because under the regulations, the IRS's only recourse in the event of PEO 
failure to remit employment taxes is to collect the amounus due from the PEO’s clients. TIGTA 
also reported that several states have laws that require bonding and independent audits for PEOs 
that do business in their states. 

Fortunately, there is legislation that would address many of the concerns raised by TIGTA. 
Representatives Kevin Brady (R-TX) and Mike Thompson (D-t'A) have introduced The Small 
Business Efficiency Act of 201 1 (H.R. 2466) to create a voluntary certification program for 
PEOs within the IRS.' 1 o become IRS-certified, a PEO would have to meet financial standards 
(including bonding and independent financial audit requirements) and satisfy reporting 
obligations and other appropriate standards set by the IKS. These reporting requirements could 
include reporting of the EINs of a PEO’s clients as recommended by the TIGTA report. 

Onder H.R. 2466, certified PEOs would take on sole liability for the collection of federal 
employment taxes for worksite employees ijerfotming services for their PEO clients. Small- and 
medium-sixed business clients that contract w ith certified PEOs would be assured that they 
would nut be liable fur employment taxes when the PEO has accepted that responsibility. This 
provision would help address one of Ihe findings in the TIGT.A report being discussed in today's 
hearing. TIG 1 A found that small busincstres using PEOs were "unnecessarily" fallitig into an 
IRS compliance program designed to idenlily and audit employers who are not paying their 
employ ment laxcs. TIGTA called this "a waste of IRS resources" and "an increased burden on 
lho.se alTccted taxpayers"— meaning Ihe small and midsized business clients ofPEOs. H.R. 2466 
would alTord protection lo businesses that use IRS-certified PEOs from such enforcement. 

NAPEO strongly supports I I.R. 2466. Enactment of this legislation would result in improved 
compliance with federal tax law, grant legal status within the IRS for PEOs, and create a safe 
harbor from IRS entbrcemcnl on the payment of employment taxes for small businesses that use 
certified PEOs. It addresses several oflhc problems raised by TIGTA in iLs report in 2007 and 
Ihe report that is the focus of today's hearing. For these reasons, we ask that the Ways and Means 
Committee move forward on consideration of H.R. 2466. 
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The Voice ol Small Business. 


November 29. 201 1 

The Honorable Charles Bousiany The Honorable Jolin Lewis 

Chairman Ranking Member 

Ways & Means Subconimillee on Oxersight Ways & Means Subcommittee on Oversight 

U.S. House of Representatives U.S. House of Representatives 

1431 Longworth House OtHcc Building 343 Cannon House Office Building 

Washington, D.C. 20515 Washington, O.C. 20515 

Dear Chairman Bousiany and Ranking Member Lewis: 

On behalf of the National Federation of Independent Business (NFIB). the nation’s leading small 
business advocacy organization, we write today to report the findings of a July 201 1 NFIB Research 
Foundation survey regarding the Patient Protection and AITordahle Care Act {PPACAl small business 
tax credit's impact on small business and their ability to offer health insurance coverage. We believe the 
survey, Smolt Busine^fs ami Health htsurana.': One Tciw* AJitp" Enactnicnt aj PPACA^ accurately 
demonstrates small business owner reaction to the PPACA small business tax credit and is veHHed by 
two recent government anaiyse.s. 

The high cost ofhealth insurance remains a lop problem for small employers and will likely remain so 
for a long time. However, PPACA's extraordinarily complex small business lax credit olTered little 
incentive to purchase health insurance for small firms currently not olTering coverage. Instead, it serves 
almost exclusively as a windfall for small businesses who currently olTer coverage to employees. 

Eliffthility wrsus .4cfiia/ Clahm 

The PresidenTs Council of Economic Advisors estimated over four million small businesses would be 
eligible for the PPACA small business tax credit. However, our survey found that far fewer than four 
million small employers are eligible for the tax credit. We estimated that 245,000 small businesses, or 
less than 5 percent of the smalt business population, arc eligible for the full PPACA smalt business tax 
credit. Another 1.165 million, ora little over 20 percent of that population, are eligible fora partial 
credit. The estimate of far fewer than four million was verifted by a September 20 1 1 Small Business 
Administration (SBA) OfITce of Advocacy report tilled Health Imunmve in the Small Business Market: 
Availability. Coverage, ami the Elleet of Tax Incentives that estimated 2.6 million firms will be eligible 
for the partial lienefit. 

The lower estimates by our Research Foundation and the SBA Office of Advocacy report occurred for 
multiple reasons. Fligibili^ for the credit is based on a complicated combination of four ie.stsr ( I ) the 
otTer of employee health insurance. (2) fewer than 1 1 employees for the full credit phasing oui and 
capped at 25 employees, <3) average annual employee wages of S25,000 or less pluasing out and capped 


National l edcmtion of IndcpendctU Biu«nc.<> 

1^04 r Sifvet * Suite 2<1i* * tX' 2 ihmM • • f-m 34n.S.<i4.(U«M • mm-w Kl'tU vnm 



99 


d( $50*000 ai)d. (4) employer payment of at least 50 percent of the employee's health insurance 
premium. The Administration’s estimate may have been high because the IRS did not have ready access 
to data that allowed it to determine which businesses that fit the si/.e and average wage parameters 
actually olTcr health insurance, offer the right kind of health insurance, or employ family members that 
would disqualify them trom credit eligibility. 

Despite an aggressive education and outreach campaign by the Administration, the actual results have 
been even more underwhelming than estimated, with 509,000 taxpayers claiming the credit a.s of mid- 
October 201 1, according to the Treasury' Inspector General for Tax Administration (TIGTA) testimony, 
rbe low volume of claims depends tm a variety of facioi's - the complexity of calculating the credit, the 
lemporar)' nature of the credit, and the uncertain future of the health insurance maricet after the passage 
ofPPACA. 

Complexity 

Small employers cannot easily determine the value of the credit, according to our survey. The nmnuni 
of the credit is often unknown until a complex calculation is made. Our survey found more small 
business owners hud interest in pui’suinga hypothcticai. simply structured $1,500 credit per full-time 
employee than pursuing the PPACA small business tax credit. Our survey results are >crified by the 
TIGTA report's findings that ( I) taxpayers arc unclcfiron the specifics of the credit and (2) the credit is 
not ^vorth the lime and eflbrt to claim as multiple steps ore required to calculate it and seven worksheets 
must be completed in order to claim it. 

Tempiiraryt Targeted Nature 

The temporary credit will erode over lime. Because it is temporary in nature, expiring in four to six 
years, depending on certain circumstances, it does not appeal to employers who do not offer insurance. 
TTie rising cost of providing insurance is a deterrent for many small businesses to begin olVering 
insurance. A temporary, targeted tax credit does little to ofTset the high cost of beginning to prov ide 
health insurance and the expiration of the credit will result in a significant increase in health insurance 
costs. The SBA Ofllcc of Advocacy wrote, “It remairu; to be seen whether the pwvisions in Federal 
health care reform will be sulTicient to overcome the barriers to small busines,se.s olTering health 
insurance to tlteir employees... the unpredictable costs associated with providing health insurance may 
continue to deter small businesses from offering health insurance to their employees.** This result is 
con.sislenl with the SBA Office of Advocacy's findings on stale lax incentives for offering health 
insurance, which have generally not lead to increases in offering rates because the level of incentives 
have been small compared to the co.sr of offering coverage. 

Uncertain Future 

l urlher, the SBA Office of Advocacy reported that small employers may be reluctant to offer health 
insurance to their employees bccau.se of uncertainly about the cflccts of PPACA. Small cmployci’s may 
'"wail and sec” whether exchanges are created and viable. Other small firms may not offer new 
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employee benefits due to an uncertain economy and tax and regulaioiy enviromuent Uncertainty about 
future costs of hcallh insurance with the development of exchanges and costs of the essential health 
benefit package is preventing non-olTenng ftnns from beginning to olTcr the benefit. 

Conclusion 

According to our survey, fortho.se ortering. the PPACA lax credit serves almost exclusively asa 
windfall since recipients receive a credit for what they were already doing, it provides virtually no 
incentive for non-offering firms to purchase health insurance. Similarly, the SBA Office of Advocacy 
reported that the credit will primarily henefil .small businesses that currently offer insumnee to their 
employees. This windfall is contrary to the advertised goal of incentivizing small businesses who do not 
currently utTer hcallh insurance to do so. 

I'hank you for holding this Ways and Means Oversight Subcommitlce hearing on Small Business Health 
Insurance Tax Credit and permitting the opportunity to share NFIB Research Foundation’s survey 
results on the topic. 


Sincerely. 



Susan Kckerly 
Senior Vice President 
Ptthlic Policy 
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SMALL BUSINESS 

MAJORITY 


STATEMENT FOR THE RECORD 

BEFORE HOUSE SUBCOMMITTEE ON OVERSIGHT OF THE COMMITTEE 
ON WAYS AND MEANS 

ON 

SMALL BUSINESS HEALTH INSUR/UMCE TAX CREDIT CREATED BY THE 
PATIENT PROTECTION AND AFFORDABLE CARE ACT 

NOVEMBER 15. 2011 

JOHN ARENSMFAT.R 
FOUNDER AND CEO 
SMALL BUSINESS MAJORITY 


This testimony is submitted in support of the small business perspective on the Patient 
Protection and Affordable Care Act and. specifically, the impact of the small employer 
healthcare tax credit provision on small businesses, our nation's chief job creators. 

Small Business Majority Ls a national nonparti.san small business advocacy orftanisation 
rounded and run by small business owners and focused on solving the biggest problems 
facing small businessc,s today. We repreticnt the 28 million .Americans who arc self- 
employed or own businesses of up to too employees. Uur organization uses scientific 
opinion and economic research to understand and represent the interests of small 
busiiics.scs. 

Tlie Affordable Care Act will help reduce the cost of insurance and medical care while 
making coverage affordable, fair and accessible. The small business healthcare tax credit 
is an important provision within the act that will help lower co.sts for small employers. 
Granted, the tax credit is not a panacea for high health insurance costs. It alone will not 
give all small bu.sinc.ss owners the relief they need. However, it Is one weapon .small 
busine.ss otvners should include in their arsenal to fight cver-ri.sing premium costs. 

Passage of the Affordable Care Act was critical for small businesses: they are in desperate 
need of relief from the high costs of health insurance. Our research shows that reforming 
our broken healthcare system has been and still is one of small business owners' top 
concem.s, and that the majority <if .small employers believe reform is needed to fix the US 
economy. It also shows that small businesses support key provisions in the law, 
specifically ones that help them better afford insurance, such as tax credits and 
insurance c.xchanges. and those that contain co.sts. Controlling skyrocketing costs is 
essential to ensuring small businesses' ability to obtain high-quality, affordable 
healthcare for themselves, their families and their employees. Our research also shows 
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that absent reform, these costs would continue to escalate, undermining small 
businesses' success and our economic recovery. The new law goes a long way toward 
fixing our broken system and stemming these spiraling costs, while helping to create jobs 
and stimulate the economy. 

Our research, which is discussed in more detail below, shows the impact this legislation 
and the tax credit provision in particular will have on small busines.ses. In .July 2010, 
Small Business Majority partnered witli Families USA to determine the number of small 
businesses eligible for a tax credit on their 2010 tax returns, one of the key provisions of 
the Affordable Care Act. 

• We found that more than 4 million small busines.ses would be eligible to receive a 
tax credit for the purchase of employee health insurance in 20to. ' 

We also commissioned a national survey of 619 small business owners to determine their 
views on the tax credits and insurance exchanges, another crucial provision of the 
Affoixlable Care Act for small busine.sses. The survey, which was released in .January 
2011. found that: 

• Both the tax credits and the e.xchanges, once they take effect, make small 
business owners more likely to provide healthcare coverage to their employees; 

• One-third of employers who don’t offer insurance said they would be more likely 
to do .so because of botli the small business tax credits and the insurance 
exchanges; 

• 31% of respondents who currently offer insurance said the tax credits and the 
exchanges will make them more likely to continue providing coverage. ’ 

However, the poll also found that the vast majority of small business owners don't know 
the tax credits nr exchanges exist to help them afford coverage. 

As Congress holds hearings critical of the Affordable Care Act, it's important to 
understand the consequences doing nothing would have had on small businesses and 
our fragile economy. 

• Small businesses wouldn't have S4 billion per year in healthcare tux credits and 
many small business protections; 

• Small busines.ses would have no ability to pool their buying power through state 
insurance exchanges, and the various cost controls the ACA puts in place would 
not exi.st: 

• Tough enforcement measures in the law, which are saving billions in Medicare 
waste, fraud and abuse, would also not exist. This would result in higher taxes for 
employers and employees to fund Medicare, and higher taxes mean fewer jobs. 


' families USA and Small Basinew Majority. A Helping Hand for .Small Businesses: Health Insuninecfax 
Credits. July HOIO. http: Vsmallhusinessmjyority-org'small-business-rcaeurehdax-credit-study.plip. 

* Small Business Majtnity . Opinion Survey: Small Business Owners' Views on Key I'nnision.s of the 
Patient Profeetion and AITordahle Care Act. Jan. 4. 201 1 . hltp:yVsmnllhusinessmiUOrily .orgAmall-husiness- 
re.scareh xmall-husineas-healtheare-survey .php. 
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These are jusl some of the disastrous consequences our healthcare system absent the 
Affordable Care Act would have on small businesses— consequences that are too severe 
on our nation's primaiy job creators. Small busine.s.ses create 65% of new jobs in our 
countiy. Spending less on health insurance will help them generate larger profits, which 
will help speed our journey down the road to economic recoveiy. 

This testimony highlights what we've learned both through our research about small 
busine.ss owners’ opinions on the la,v credits and the economic impact the Affortlable 
Care Act will have on small businesses. The key issues are; 

• How the Affordable Care Act is helping small business owners now; 

• educate small business owners about provisions such as the tax credits to help 
them thrive; 

• Healthcare costs are the No. i problem facing small businesses; and 

• The status quo was unacceptable— doing nothing would thwart economic growth 
and job creation. 

How the Affordable Care Act Is Helping Small Busine.s.s Owner.s Now 

Our research shows that small business owners are more likely to provide insurance to 
their employees because of the tax credits and exchanges provided through the new 
healthcare law. As mentioned in the introduction, our most recent research includes a 
national survey of big small business owners that was released on .Ian. 4, 2on.i We 
wanted to gauge how entrepreneurs vie,w two critical components of the Affordable Care 
Act: the small business tax credits— a provision allowing businesses witll fewer than 25 
employees that have average annual wages under .$.50,000 to gel a tax credit of up to 
3,5% of their health insurance costs beginning in lax yuar 20to— and health insurance 
exchanges— online marketplaces where small businesses and individuals can band 
together to purchase in.surance starting in 2014. The survey's key findings include: 

• One-third (33%) of employers who don't offer health insurance said they would 
be more likely to do so because of the small business tax credits: 

• 31% of respondents— including 40% of businesses with 3-9 employees— who 
currently offer insurance said the tax credits will make them more likely to 
continue providing insurance; 

• One-third 13396) of respondents who currently do not offer insurance said the 
exchange would make them more likely to do so; 

• The same is true for those who already offer insurance, willi 3196 responding that 
the exchange would make them more likely to do so; 

• However, must respondents are nut familiar with the exchange or the 
tax credits; only 31% of respondents are familiar with the exchange 
and 43% arc familiar with the ta.x credits. 


"’Small Husinew Majority. Opinion Survey: Small llusinev. Owners' Views on Key Provisions ofllic 
Paiieni Proieciion and .MTordable Care .Act. Jan. 4. 2l)M.biip;r/.smallhusinessmajnrity.org'5nial|.t>usiness. 
rcseareh.'small-busincss-heallliearc-survc\.php.. 
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To help inform small business owners about the tax credits and other provisions in the 
law that affect them, Small Business Majorih' has been holding Listening Tours, 
webinars and other events across the nation. Through our conversations with small 
business owners at these events, we've found anecdotally exactly what our scientific 
opinion research found: the vast majority of small business owners don't realize the tax 
credits exist to help them better affbril insurance, but when they learn about them they 
like what they hear and want to know more. 

We recently spoke with a small business owner in .San Francisco. CA, who had never 
heard of the lax credits until we informed her of them. She was very intrigued by them 
and up.sel her CPA hadn't told her about them when they filed her taxes. She recently 
had to drop health insurance for her employees, and if she had known she might be able 
to get a tax credit through the new law. it could have helped her continue providing 
insurance. She planned on talking to her accountant about the tax credit immediately to 
see if she might be able to reinstate her employees' policies. 

We believe that once small business owners become more familiar with tlie new law and 
specific provi.sions like the small business tax credits, they will understand the financial 
benefits and cost savings it provides. In fact, a Kaiser Family Foundation study 
conducted in .lanuary 2UU) found that although the public was divided overall about 
reform, the}' became more supportive when told about key provisions. .After hearing that 
tax credits would be available to help small businesses provide coverage to employees. 
73% said it made them more supportive, and 63% felt that way after learning tliat people 
could no longer he denied coverage because of preexisting contlitions.'* 

The huge number of small businesses eligible for a credit on their 2011) tax returns shows 
how wide-ranging the benelits of the ACA are: Small Busine.ss Majority and Families 
USA's study on the number of small businesses eligible for a tax credit on their 2010 tax 
returns shows that more than 4 million small businesses are eligible.:' That equates to 
83.7% of all small husinesses in the countiy. Perhaps even more encouraging is that 
mure than <) 0 % of small businesses in 11 states are eligible to receive the tax credits, with 
nearly t.2 million small businesses nationally eligible to receive the maximum credit. 

While the initial uptake on the credits was low, this is largely due to small busine.ss 
owners' overall unfamiliarity with this protision of the Affordable Care Act. What's more, 
opponents have spent tremendous time and resources discouraging small busine.ss 
owners from taking the credits for political purposes, which essentially amounts to them 
di.scouraging small business owners from taking free money. Whether it's a couple 
hundred dollars or thousands, any extra money helps during this unforgiving economic 
climate. We should he doing all we can to educate small business owners about this 
provision and encourage them to apply for it. It's al.so encouraging the IRS is taking steps 
to simplify the credit for small employers so more firms can reap its benefits. 


* Kaiser Family Founiiation. Amencan.s Arc DiviJed Ahoul iteallh Kclumr Prepusats (tvcrall, Mul Ilic 
Public. Including Critics. Becomes More Supponitc Wheu told Aboui Key Provi.sions, Jan. 22. 2010. 
laip:.’/www.klT.orgkaiserpolls'kaiserpolls0122IOnr.clm- 

* Families USA and Small Business Majtnity, A Helping Hand lor Small Businesses; Hcallh Insurance Tax 
Credits July 2010. hlip:. smallbusincssmajorily .orgAmull-business-re.scaa*liOux-credil-sludy.php. 
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Educate Small Businesses about the Law to Help them Thrive 

Critics of the new luw have wasted no time in attempting to tear it down, yet have offered 
no pragmatic solutions on how to address the core problem— the excessive cost of health 
insurance. As mentioned above, they’ve also spent considerable time attacking the tax 
credits. The recent release of data showing how many small employers received the tax 
credit should be a wake-up call for everyone invested in small businesses and our 
economy. Small bii.siness owners are the backbone of this countiy. They will help pull the 
economy out of its slump. But they can’t do it without help. All stakeholders should be 
educating small busine.sses about provisions that tvill pul money back in their pockets 
now, which will help them grow their businesses and with it the economy. The small 
business tax credit is one of those provisions. 

Thanks to the tax credits, small businesses received S278 million back on their health 
insurance premiums this year. One of those small busine.ss owners is Mark 1 lodesh. 
owner of Downtown Home & Garden in Ann Arbor, Michigan. For Mark. 2010 was a 
good year. His best ever, in fact. Mark saw his business blossom, was able to offer health 
insurance to his 12 full-time employees and even managed to grow by adding a person to 
his staff. 

While business savsy undoubtedly contributed to his bustling shop’s bottom line, it was 
the small business lax credits that allowed him to hire another pci'son. Mark, who pays 
75% of his employees’ healthcare premiums— S60, 000 a year— was able to claim 815,000 
on his tax return this year. Knn\ving that money was coming buck gave Mark, who had 
been on the fence about hiring another person, the confidence he needed to make his 
move. His new employee has becx>me a tremendous asset to the store and a big part of its 
success in 2010. What's more, his new worker was unemployed before going to work for 
Mark. Now she’s ))aying ta.xes and contributing to improving the economy. 


Hculthcare Costs are the No. 1 Problem Pacing Small Businesses 

National suiveys of small business owners consistently show that the cost of health 
insurance is one of their biggest overall problems. Small businesses are at a disadvantage 
in the marketplace largely because their small numbers make rates higher. According to 
research .supported by the Commonwealth Fund, on average they pay 18% more than big 
businesses for coverage.'’ Small businesses, including the self-employed, need a level 
playing field to succeed and continue as the job generators for the U.S. economy. 

We hear stories every day from small business owners who can't get coverage because 
they’ve been sick in the past or the health plans they are offered are outrageoush’ priced. 
Many other busines.ses maintain coverage for employees, but the cost is taking a bigger 
and bigger chunk out of their operating budgets. It’s common to hear about double-digit 
premium increases each year, eating into profits and sometimes forcing staff reductions. 
This is where the small business tax credits can provide some relief. If every small 
busine.ss owner eligible for a credit applied for it. it could help lower a significant number 


* J (inhcl cl al. Cicncrosits and Adjuslcd Hrcmiiims in inb-ttosed Insurance: Havaii Ls l>p. Wyoming is 
Ihmn. Ucallh Affairs. May/Junc 2006. hUp:.vconlcnI.licallharrairs.org/conlcnF25.'3'X32.i'ull. 
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of employers’ costs— even if it’s just by a couple Inmdred dollars. As a small business 
owner myself, 1 know every little bit counts for small firms. 

We know small business owners want to offer health coverage, and our surveys show 
that most of them feel they have a responsibility to do so. They need to know about any 
provision available to help them do so. Small Business Majority conducted surveys of 
small business owners in 17 states between December 2008 and August 2009.^ Our key 
findings included: 

• An average of 67% of respondents said reforming healthcare was urgently needed 
to fi.ii the U.S. economy; 

• .An average of 8696 of small business owners who don't offer health coverage to 
their employees said they can’t afford to provide it, and an average of 72% of 
those who do offer it said they are struggling to afford it. 

It should be noted that respondents to these surveys included an average of 15% more 
Republicans ( 3996 ) than Democrats (2496), while 2796 identified as independent. 

The exorbitant cost of insurance means that many small businesses are forced to drop 
coverage altogether. According to the Kaiser Family Foundation. 54% of businc.sses witli 
fewer than 10 employees don’t offer insurance.* 

This makes small business employees a significant portion of the uninsured population. 
Of the 45 million Americans without health insurance in 2007, nearly 23 million were 
small busine.ss owners, employees or their dependents, according to Employee Benem 
Research Institute estimates.'' And nearly one-third of the uninsured— 13 million 
people— are employees of firms with less than too workers."’ 

With staffs of s, 10 or even 20 people, small businesses are tight-knit organizations. 
Owners know their employee.s well and depend on each employee for their businesses' 
SUCCC.SS. They don't want to see their valuable employees wiped out financially by a 
health problem, or ignore illnesses because they can't afford to go to the doctor. 

The Affordable Care Act addresses all these issues and more. Witliout reform, we will 
impede our overall economic growth. Small businesses with fewer than too employees 
employ 4296 of American workers." Traditionally, .small businesses lead the way out of 
recessiotis. Continuing to address the healthcare crisis by implementing the Affordable 
Care Act and educating our primary job creators about provisions that can help them is 
essential to our vitality as a nation. Tiying to tear down or intentionally obfuscate 


' Small Business Majuritv. Stale Siineys I licliliglit Small Business Support lor Iteallhcare Kelomi. .Augu.sl 
200^. ht(p;'VvvMAV.5Tnallbuirinei»»nujorii>.ur^'Mnull-hu:imc>s-rc»(;un;:h/opfnion-n:f»curch.php. 

" Kaiser ramil> rouitdaiMin'ilRiiT. rmployvr Mcallh ncneHls Annual Survey. 2U0H. 
hup://ehhs.kir.org-'200H.himl. 

** L'.m|)lo)cc Bcncfli Research Institule. Sources of Health Insurance nnd Characierisiks of the Uninsured: 
Analysis of the March 2008 Current Population. 

hup: "\N\vw.ehri,oni'pubnanions^ibindc\.cfm?ra"'lhl)ispA content /id=3975. 

Center lor American Progress. What Will Happen to Small Rtisincss if Health Care Is Repealed. July 23, 
201 D. hltp:''Av\vw.unicrieunprogrcss.org.'ISMics/2tM0/07/siualI bU_reronu.him!. 

” ll.S. Bureau ol'Census. 2006 Coiinlv Business Pultcms 
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important provisions of tliis legislation would send small businesses back into in a 
broken system that threatens tlieir competitiveness, discourages entrepreneurism and 
jeopardizes our economic recovery. 

Conclusion 

Healthcare reform is not an ideological is.sue; it's an economic one. Small bu.siness 
owners know this, which is why they ovemhelmingly support reforming our broken 
system and containing the skyrocketing cost of insurance. 

Without reforms like the tax credits in the ACA, small businesses will once again be 
mired in a .system that drains their coffers and stunts their grorvth— disabling them from 
playing their vitally important role as the nation's jobs creators. But it’s imperative they 
are educated about the provisions that will help lower their costs so they can in turn 
grow the economy. We hope Congress will spend its time focusing on ways to make 
implementation of the Affordable Care Act as smooth a.s po.ssible. and on ways of 
strengthening its provisions. Our small businesses and our economic recovery depend on 
it- 
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Cimiments for the Record 
House Committee on Ways and Means 
Subcommittee on Oversight 
Hearing: Small Business Health Insurance Tax Credit 
Novcmtxrr IS. 201 1. 10:30 AM 
b) Michael (i. Hindncr 
riic Ccnlcr for Fiscal Equity 


Chairman Boustany and Ranking Member Lewis, thank y ou for the opportunity to submit 
my comments on this topic. We will leave reporting on the cltecls of this program to the 
Administration witnesses and will confine our testimony to alternative ways to that small 
businesses may otfer health care more eB'cctivcIy in the future, although we will first 
oiler our assessment of the possibilities of reform under the AJIiirJublc Cure and Puliciit 
Protection Act. 

The Alfordable Care Act works toward increasing funds for Medicaid providers, w hich is 
necc.ssary to gel people out of emergency rooms, llie same act however, counted on 
assuming that Medicare provider cuts would be implemented - a heroic assumption in 
order to pass according to budget ailcs. Now that the Act is passed, however, the ficli()n 
that cuiTcnt law will be maintained can he dispensed willi. Parity between Medicare and 
Medicaid is desirable, although without mandaloiy sick leave, it will not keep poor 
people from having to use emergency room care, limiting the likely effectiveness of the 
Act for tile purpose of decreasing costs and keeping premiums low for small husine.ss. 

More dangerous to the success of the Act, however, Ls the possibility of the failure of 
private insurance generally. The key issue for the future of health care consolidation is 
the impact of pre-existing condition reforms on the market for health insurance. 

Mandates under the AITordable Care Act (ACA) may be inadequate to keep people from 
dropping insurance - anil will certainly not work if the mandate is rejected altogether for 
constitutional reasons. 

I f people start dropping insurance until they' get sick - which is rational given the 
weakness of mandates - then private health insurance will rei|uire a bailout into im 
effective single payer system, fhe only way to stop this from happening is to enact a 
subsidized public option for those with pre-existing conditions while repealing mandates 
and pre-existing condition reforms. 
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One opiion is single-payer calaslrophic insurance with heallli savings accounts. This 
would not work as advertised, ius health care is not a nonaal good. People will obtain 
health care upon doctor reconimendation.s. regardless of their ability to pay . Providers 
will then shoulder the burden of waiting for health savings account balances to 
aecumulale - further encouraging prot ider consolidation. L.Kisting trends toward 
provider consolidation will exacerbate these problems, because patients will lack options 
once they are in a network, giving funders little option other than paying up as demanded. 

Shilling to more public funding of health care in response to future events is neither good 
nor bad. Rather, the succe.ss of such funding depends upon its adequacy and its impact 
on the quality of care with inadequate funding and quality being related. For example. 
Medicare provider cuts under current law- have been suspended for over a decade, the 
consequence of which is adequate care. I3y way of comparison. Medicaid provider cuts 
have been strictly enforced, which has caused most providers to no longer sec Medicaid 
patients, driving them to hospital emergency rooms and free clinics with long waiting 
periods to get care. 

Ultimately, fixing health care a-form will require more funding, probably some kind of 
employer pay roll or net business receipts tax - which would also fund the shortfall in 
Medicare and Medicaid (and take over most of their public revenue funding). We will 
now move to an analysis of funding options and their impact on patient care and cost 
control. 

I'he committee well understands the ins and outs of increasing the payroll tax, .so I w ill 
coniine my remarks to a fuller explanation of Net Business Receipts Ta.xes (NBRT). Its 
base is similar to a Value Added lax (VAT), but not identical. 

Unlike a VAf, an NBR T would not be visible on receipts and should not be zero rated at 
the border - nor should it be applied to imports. While both collect from consumers, the 
unit of analy sis tor the NBR'f should be the business rather than the transaction. As such, 
its application should be universal - covering botli public companies who currently llle 
business income taxes and private companies who currently lile their business expenses 
on individual returns. 

The key difference between the two taxes is that the NBRl should be the vehicle for 
distributing tax benefits for families, particularly the Child Tax Credit, the Dependent 
Care Credit and the I Icalth Insurance Exclusion, as well as any recently enacted credits or 
subsidies under the ACA. In the event the ACA is reformed, any additional subsidies or 
taxes should be taken against this ta.\ (to pay for a public option or provide for 
catastrophic care and 1 lealth Savings Accounts and/or flexible Spending Accounts). 

fhis option would be particularly attractive to small businesses. It would essentially 
broaden die tax credit in the ACA. The current tax regime does not serve to encourage 
use of the Small Business Tax Credit, which in any ca.se should he merged with the 
health insurance exclusion as part of an NBRT collected on all businesses, regardless of 
tiling status. 
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The key to iilili«ilion is lo increase the tax rate enough to encourage use and requiring 
such tax benefits for health ctire and our proposed expanded and refundable Child Tax 
Credit before any other exclusion arc taken, including any zero rating of exports (which 
is why zero rating is not recommended for this tax). 

I he NBR r can provide an incentive for cost savings if we allow employers to oiler 
services privately to both employees and retirees in exchange for a substantial tax benefit, 
either by providing insurance or hiring health care workers directly and building (heir 
own facilities, although we expect that otily larger busine.sses will go to tliose lengths, 
limployers who fund ca(a.strophic care or operate nursing care facilities would get an 
even higirer benefit, with the proviso that any care so provided be superior to die care 
available through Medicaid. Making employers responsible for most co.sts and for all cost 
savings allows (hem to use some market power to get lower rates, but no so much that (he 
free tnarket is destroyed. 

This proposal is probably the most promising way to arrest health care costs from their 
current upward spiral - as employers who would be financially responsible for this cure 
through taxes would have a real incentive to limit spending in a way that indiv idual 
taxpayers simply do not have (he means or incentive lo exercise. While not all employers 
would panicipate, those who do would dramatically alter the market. In addition, a kind 
of bencficiaiy exchange could he established so that participating employers might trade 
credits for the funding of former employees who retired elsewhere, so that no one must 
pay unduly for the medical co.sls of workers who spent the majority of their ettreers in the 
service of other employ ers. 

The NBK f would replace disability insurance, hospital insurance, the corporate income 
lax, business income taxation through the personal income lax and the mid range of 
personal income tax collection. elVectively lowering personal income taxes by 2.“!% in 
most brackets. 

Note that collection of this lax would lead lo a reduction of gross wages, but not 
necessarily net wages - althougli larger families would receive a large wage bump, while 
wealthier tamilies and childless families would likely receive a somewhat lower net wage 
due lo loss of .some lax subsidies and because reductions in income lo make up for an 
increased tax benefit for families will likely be skewed to higher incomes, l-or Uiis 
reason, a higher minimum wage is necessary so that lower wage workers are 
compensated with more than just their child lax benefits. 

The Center calculates an NBR f rale or27“/Q before offsets for the Child fax Credit and 
Health Insurance Exclusion, or 33"'o after the exclusions are included. This is a "balanced 
budget" rate. It could be set lower if the spending categories funded receive a supplement 
from income taxes. 

fhank you for the opportunity to address the committee. We are, of course, available for 
direct tc.slimony or lo answer questions by members and stalT 
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